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materials that are permitted by state regulation, such as green waste, cement kiln dust, foam, and sludge.
(See e.g. 27 CCR § 20690(b).)

Nor does Petitioner cite any authorities that demand that a landfill accept TASW for disposal (as
opposed to beneficial reuse). Petitioner challenges both the restriction on the acceptance of TASW for
cover (Condition 43(D)), and the prohibition of acceptance of TASW for any purpose (Condition 48). As
argued in opposition, to the extent TASW would be buried at the Landfill after it had been used as cover,
it would appear that such use of TASW would no longer be considered recycling or diversion. (Oppo.
35:15-21.)

Under the IWMA, the local agency retains authority to impose reasonable land use restrictions “to
prevent or mitigate potential nuisances.” (§ 40053.) An important consideration for a local agency in
preventing or mitigating nuisances is the proximity of the landfill to residences or businesses. As
discussed above in the section on operational conditions, in imposing Conditions 43(D) and 48, the Board
could reasonably weigh the benefits of using TASW as cover against the non-speculative community
comments about TASW and risks of improper processing of harmful materials. Board could also
reasonably consider that proximity of existing and planned residential communities. (See e.g. AR 6-7,
3542-44, 891, 900, 10667, 33775, 4139-40, 17085-510, 4138-4140.)

In reply, Petitioner for the first time cites to section 40051(b), which states that local agencies
“shall ... [m]aximize the use of all feasible source reduction, recycling, and composting options in order to
reduce the amount of solid waste that must be disposed of by transformation and land disposal.” (Reply
18-19.) Respondents may respond to this sub-provision at the hearing. Based on the briefs, the court is
not persuaded that section 40051(b) mandates acceptance or beneficial reuse of TASW at all landfills, or
is intended to limit the discretion of local agencies to impose reasonable land use restrictions “to prevent
or mitigate potential nuisances.” (§ 40053.) “[N]o inimical conflict will be found where it is reasonably
possible to comply with both the state and local laws.” (T-Mobile West LLC , supra, 6 Cal.5th at 1121.)

Courts “have been particularly ‘reluctant to infer legislative intent to preempt a field covered by municipal
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regulation when there is a significant local interest to be served that may differ from one locality to
another,” which appears to be the case for TASW. (Big Creek Lumber Co., supra, 38 Cal.4"" at 1149.)
To the extent there could be any ambiguity in the IWMA with respect to whether it demands that
landfills accept TASW for cover, including as a result of the statute’s recycling and diversion goals,
Petitioner has not cited any relevant legislative history or other extrinsic aids.
Petitioner does not show that Conditions 43(D) and 48 contradict the IWMA or are otherwise
preempted by the IWMA.

Conditions 43(G), 117, and 118

As discussed above, Condition 43(G) directs, with exceptions, that all waste from outside of the
Santa Clarita Valley be pre-processed “or undergo front-end recovery methods” before coming to the
Landfill to remove all beneficial reuse materials and construction and demolition debris. (AR 47.)
Condition 117 imposes on Petitioner an escalating fee on each ton of waste accepted at the Landfill
originating outside of the Santa Clarita Valley Area (starting at $1.32 per ton and increasing to $5.28), and
a flat fee of $6.67 per ton for waste originating outside of Los Angeles County. (AR 75-76.) Condition 118

would reduce the Condition 117 fee by 50% if Petitioner were to construct and operate a Conversion

Technology facility. (AR 77.)

Petitioner contends that these conditions “frustrate the IWMA'’s purpose and are contrary to the
IWMA's prohibition that no city or county can enact legislation to ‘restrict or limit the importation of solid
waste into a privately owned facility in that city or county based on the place of origin.” (Pub. Resources
Code, § 40059.3.)" (OB 33-34.) The court agrees.

In 2012, the Legislature amended the IWMA to prohibit local authorities or ordinances that restrict
or limit the importation of solid waste into a privately owned landfill based on place of origin. Specifically,
section 40002(b) provides: “The Legislature further declares that restrictions on the disposal of solid
waste that discriminate on the basis of the place of origin of the waste are an obstacle to, and conflict

with, statewide and regional policies to ensure adequate and appropriate capacity for solid waste
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disposal.” Section 40059.3(a) similarly provides: “ An ordinance adopted by a city or county or an
ordinance enacted by initiative by the voters of a city or county shall not restrict or limit the importation of
solid waste into a privately owned facility in that city or county based on the place of origin.” Section
40059.3(b) states that this section does not, among other things, “[p]rohibit a city, county, or regional
agency from requiring a privately owned solid waste facility to guarantee permitted capacity to a host
jurisdiction, including a regional agency.”

The parties agree that the Legislature enacted these amendments in response to litigation over a
Solano County voter initiative that restricted solid waste from outside the county. As stated by
Respondents, “Solano County's Measure E capped the amount of solid waste that could be imported to
any landfill in the County to 95,000 tons annually, compared tc 600,000 tons that were imported in the
absence of Measure E. (See Portero Hills Landfill, Inc. v. County of Solano (9th Cir. 2011) 657 F.3d
876.)" (Oppo. 33, fn. 14; see also OB 32.)

Sections 40002 and 40059.3 do not define what it means for an ordinance to “restrict or limit the
importation of solid waste.” A common definition of “restrict” is “to confine or keep within limits, as of
space, action, choice, intensity, or quantity.” Definitions of “limit” include “to confine or keep within limits.”
(Dictionary.com.) As shown by section 40002(b)’s use of the word “discriminate” and also the titles of
sections 40002 and 40059.3, the Legislature’s intent was to prohibit “discrimination based on origin of
waste.” To discriminate is “to make or constitute a distinction in or between,; differentiate.”
(Dictionary.com.)

Petitioner interprets these words to include conditions that “effectively restrict and limit the
importation of solid waste.” Petitioner highlights the Legislature’s use of the word “discriminate.” (OB 33-
34.) Respondents interpret these words narrowly and suggest that only a cap on imported waste or a fee
imposed directly on waste producers are prohibited. (Oppo. 32-33.) Respondents contend that the
challenged conditions are permissible because “they charge a premium” on imported waste and that the

IWMA “does not concern itself with Chiquita's expected profits.” (Oppo. 33-34.) Thus, in Respondents’
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view, local agencies may impose reasonable fees on waste from outside their jurisdictions as long as the
landfill operator pays the fee. (See Ibid.)

Petitioner’s interpretation is more sensible and achieves harmony with other parts of the IWMA.
When interpreting a statute, the court must construe the statute, if possible to achieve harmony among its
parts. (People v. Hall (1991) 1 Cal. 4th 266, 272.) “It has been called a golden rule of statutory
interpretation that unreasonableness of the result produced by one among alternative possible
interpretations of a statute is reason for rejecting that interpretation in favor of another which would
produce a reasonable result.” (Armstrong v. County of San Mateo (1983) 146 Cal.App.3d 597, 615.)
Although the IWMA grants authority to local agencies over certain local matters (see e.g. § 40059), the
IWMA also makes clear that the actions of local agencies must be consistent with the state policies
expressed in the statutory scheme. (See e.g. § 40002(a); 40053.) “As an essential part of the state's
comprehensive program for solid waste management, and for the preservation of health and safety, and
the well-being of the public, the Legislature declares that it is in the public interest for the state, as
sovereign, to authorize and require local agencies, as subdivisions of the state, to make adequate
provision for solid waste handling, both within their respective jurisdictions and in response to
regional needs.” (§ 40002(a) [emphasis added].) Respondents’ interpretation of sections 40002(b) and
40059.3 would lead to absurd results because, while a cap on imported waste is prohibited, local
agencies could achieve a similar result by imposing fees and other conditions that would effectively
restrict or limit the amount of imported waste.

Here, conditions 43(G), 117, and 118 were explicitly intended by the Board to “restrict or limit the
importation of solid waste into a privately owned facility in that city or county based on the place of origin.”
(§ 40059.3.) The Board found that Condition 117 was needed to “to serve as a disincentive to those
who bring trash originating outside of the Santa Clarita Valley." (AR 19 ] 64 [emphasis added].)
Board indicated that Condition 43(G) is intended to “maximize[] the amount of Solid Waste that can be

disposed of in the Landfill,” which, as Respondents admit, would be accomplished by discouraging waste
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from outside Santa Clarita Valley area. (AR 46; Oppo. 20:22-23 [“Consistent with Condition 117,
[Condition 43(G)] also discourages waste coming from outside of the Santa Clarita Valley ...."].)

A conflict with sections 40002 and 40059.3 of the IWMA is also shown by how Conditions 43(G),
117, and 118 would impact the Landfill operations. Condition 43(G) mandates pre-processing of waste
from outside the Santa Clarita Valley, as well as documentation of such pre-processing, and would
presumably make it more time consuming and expensive to transfer waste from outside Santa Clarita
Valley to the Landfill.'* Conditions 117 and 118 impose a fee on waste coming from outside of the Santa
Clarita Valley. Although Petitioner would pay the fee, it stands to reason that this fee would either be
passed on to Petitioner's customers or would cause Petitioner to give preference to local waste.
Respondents admit that these constraints would, as a practical matter, “discourage[] waste coming from
outside of the Santa Clarita Valley” and “serve as a disincentive to those who bring trash originating
outside of the Santa Clarita Valley.” (Oppo. 20; AR 19.) Notably, the EIR suggests that a substantial
percentage of waste accepted at the Landfill comes from outside the Santa Clarita Valley. (See e.g. AR
3470 [transfer truck trips]; Oppo. 21, citing AR 5845 [waste from outside Santa Clarita Valley generally
comes from transfer trucks].)

In opposition, Respondents contend that Conditions 43(G), 117, and 118 are not preempted
because the IWMA “allows local agencies to determine aspects of solid waste handling of local concern,
including charges and fees.” (Oppo. 32, citing § 40059.) Later, Respondents contend that “the
legislature expressly preserved local jurisdictions' authority to site, permit, and oversee solid waste
activities by allowing them to impose site-specific regulations geared towards maximizing local waste-
disposal capacity.” (Oppo. 34, citing § 40059.3.) These statutes must be harmonized, if possible, with

the prohibition against “discrimination based on origin of waste” in sections 40002(b) and 40059.3.

13 The limited exceptions in Condition 43(G), including for “residential areas with a three-bin curbside
collection system,” cannot save the rest of the condition from preemption. (AR 47.) Respondents do not
argue to the contrary. Nor do Respondents dispute that Condition 43(G) would, as a practical matter,
discourage waste from outside Santa Clarita Valley.
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Section 40059 reserves to local agencies “[a]spects of solid waste handling which are of local concern,”
including “means of collection and transportation, level of services, charges and fees.” (See also §
40053.) The IWMA also permits local governments to “assess special fees of a reasonable amount on
the importation of waste from outside of the county.”'* (§ 41903.) Harmonizing these provisions with
sections 40002(b) and 40059.3, the most reasonable interpretation is that local agencies may impose
“charges and fees” on landfill operators, but must do so in a manner that does not restrict, limit, or
discriminate against waste from other jurisdictions. Further, while cities and counties may impose a fee
on out-of-county waste, they must do so in a manner consistent with section 41903.

This case does not present complex or fact-intensive questions about whether Conditions 43(G),
117, and 118 would “effectively” restrict or limit imported waste. Board admitted in its decision, and
opposition brief, that the purpose of these conditions was to “serve as a disincentive to those who bring
trash originating outside of the Santa Clarita Valley.” (AR 19; Oppo. 20.) Because the discriminatory
intent and conflict with the IWMA are clear, the court need not determine the outer bounds of local
authority under the IWMA to impose conditions or fees on imported waste.

Other than the reference to the Solano County ordinance, the parties do not cite any relevant
legislative history or extrinsic aids to support their interpretations of 40002(b) and 40059.3. Given Board’s
admission of discriminatory intent, the conflict with the IWMA is clear and the court need not consider
legislative history. Nonetheless, counsel are encouraged to discuss any relevant legislative history or
extrinsic aids at the hearing.

1

i

14 |t is undisputed that County did not impose a “special fee” pursuant to section 41903 and also did not
limit the fee to waste outside the county. In opposition, Respondents do not contend that Conditions 117
and 118 were authorized by section 41903.
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Based on the foregoing, Conditions 43(G), 117, and 118 contradict sections 40002(b) and
40059.3 of the IWMA and are preempted. Accordingly, the writ petition is granted as to these
conditions.'®
Condition 9

Petitioner references Condition 9 in a footnote. (OB 17, fn. 7.) Condition 9 states: “If any material
provision of this grant is held or declared to be invalid by a court of competent jurisdiction, the permit shall
be void, and the privileges granted hereunder shall lapse.” (AR 32.)

Respondents contend that Petitioner failed to exhaust administrative remedies with respect to
Condition 9. (See Oppo. 11-12.) Petitioner has not shown, including in reply, that it objected to Condition
9 at any stage of the administrative proceedings. (See OB 17, fn. 7 and Reply 19; see also AR 10085-
120, 12981, 13217-300 [Petitioner's administrative filings].) Accordingly, Petitioner did not exhaust
administrative remedies with respect to Condition 9.

With respect to operational conditions, Petitioner states that “this Court determined that the
County was equitably estopped from raising forfeiture as a defense and that Chiquita has a right to
challenge the operational conditions in the CUP, and thus Condition 9 has no effect.” (OB 17, fn. 7.)
Petitioner misconstrues the court's ruling. The court found that County was equitably estopped from
raising forfeiture as a defense to the writ challenge to operational conditions. However, Condition 9 does
not prohibit the writ challenge. In finding that County was estopped, the court did not determine that
Condition 9 “has no effect” or that Petitioner was excused from exhausting administrative remedies.

In reply, Petitioner contends that “stripping Chiquita of its approval to operate would shut down an
essential piece of public infrastructure, obviously raising ‘important questions of public policy’ that excuse
Chiquita from needing to exhaust its challenge to Condition 9. (Lindeleaf v. Agric. Labor Relations Bd.

(1986) 41 Cal.3d 861, 870-871.)" (Reply 19.) The court agrees with this reply argument, which

15 Petitioner also cites City of Los Angeles v. County of Kern (C.D. Cal. 2007) 509 F.Supp.2d 865, 898, to
support its preemption claims. (OB 34.) For the reasons stated in opposition, this district court decision
has no precedential value and little or no persuasive value. (Oppo. 34.) The court has not relied on or
considered City of Los Angeles.
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Respondents anticipated in opposition. (Oppo. 11.) As stated by our High Court in Lindeleaf, courts may
decide “important questions of public policy” even if the parties did not exhaust administrative remedies.
Here, the Landfill processes a substantial percentage of the solid waste management needs of Los
Angeles County. (See e.g. 3AC 1/ 2; AR 13 1] 39, 14 {1 47.) Enforcement of Condition 9 could
detrimentally impact Petitioner’'s customers, including individuals, businesses, cities, counties, and
government agencies that use the Landfill and that are not parties to this action. Accordingly, exhaustion
is excused. (See also Steinhart v. County of Los Angeles (2010) 47 Cal.4th 1298, 1318.)

On the merits, Petitioner did not analyze the enforceability of Condition 9 in its written briefs and
petition. Petitioner's argument based on the court’s estoppel ruling is unpersuasive, as indicated above.
The petition alleges that Condition 9 is “arbitrary” and violates due process, but does not develop those
contentions. (3AC [ 52, 84, 185.) With respect to the challenged fees, Petitioner contends that
“Condition 9 ... violates the Mitigation Fee Act’s prohibition on retaliatory actions by local government
aimed at silencing lawful protests, and is therefore invalid.” (OB 17, fn. 17, citing Gov. Code §
66020(b).) '® However, Petitioner provided no reasoned analysis in support of this assertion, (Oppo.
12.) and Petitioner fails to show how § 66020(b) would apply to non-fee provisions. Finally, Petitioner
also does not analyze what constitutes a “material provision” of the CUP for purposes of Condition 9.
Petitioner has not shown that Condition 9 should be invalidated or how it would apply in this case. (See
Inyo Citizens for Better Planning v. Inyo County Board of Supervisors (2009) 180 Cal.App.4th 1, 14 [court
does not make parties’ arguments for them]; Nelson v. Avondale HOA (2009) 172 Cal.App.4th 857, 862-

863 [legal arguments must be supported by reasoned analysis and citation to authorities].)

16 Section 66020(b) states in part: “Compliance by any party with subdivision (a) shall not be the basis for
a local agency to withhold approval of any map, plan, permit, zone change, license, or other form of
permission, or concurrence, whether discretionary, ministerial, or otherwise, incident to, or necessary for,
the development project.” A fee protest may lead to various remedies, including a refund of unlawful
fees. (§66020(e).)
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The California Supreme Court briefly summarized the effect of § 66020(b) as follows: "In general,
if a developer has tendered payment of the disputed fee and given written notice of the grounds for
protest, local agencies cannot withhold project approval during litigation of the dispute. (Gov. Code, §
66020(a)-(b).) If the challenge is successful, the agency must refund the unlawful fees with interest.
(Gov. Code, § 66020(e).)" (Lynch v. California Coastal Com. (2017) 3 Cal.5th 470, 479.) One purpose of
section 66020(b) is to allow a developer to pay and protest a disputed fee and then start the project, even
while the developer challenges the fee. As explained by the California Supreme Court, "Before the
Mitigation Fee Act, developers that wished to challenge the legality of a fee had to delay construction until
mandamus proceedings ended. [Citations.] The Mitigation Fee Act authorized a simultaneous
challenge...." (Lynch, supra at 479.)

§ 66020(b) says nothing explicitly about whether or not the local agency can impose a condition
that would invalidate the project if "material provisions" are held invalid. It is also possible for an agency
to comply with section 66020(b), but also impose Condition 9. As such, the Court finds that section
66020(b) does not invalidate Condition 9, and Board has the right to reconsider its CUP decision in light
of the court’s writ.

Scope of Writ Relief under Mitigation Fees Act

Petitioner contends that the “unlawful mitigation fees paid by Chiquita to date must be refunded
with interest, and those fees for which no ‘essential nexus’ has been established must be deleted from
the permit.” (Reply 19; see also OB 5, 9 and 3AC p. 48.) In opposition, Respondents do not address the
refund requirement under the MFA.

Government Code section 66020 provides in part: “(e) If the court finds in favor of the plaintiff in
any action or proceeding brought pursuant to subdivision (d), the court shall direct the local agency to
refund the unlawful portion of the payment, with interest at the rate of 8 percent per annum, or return the

unlawful portion of the exaction imposed.” (See also § 66020(f)(1).)
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Given the lack of findings or evidence with respect to the nexus and proportionality requirements
for Conditions 111, 116, 120, and 122, there appears to be no basis for further Board findings under
Ehrlich with respect to those conditions. Conditions 117-118 are preempted by the IWMA. Accordingly,
Respondents must refund to Petitioner any fees paid by Petitioner pursuant to Conditions 111, 116, 117-
118, 120, and 122 with interest in accordance with section 66020. Neither Petitioner nor Respondents
provide the court sufficient evidence about the amount of fees paid or interest calculations. Board should
address this issue on remand.

As analyzed above, it appears possible that County and Board could make specific findings
supported by substantial evidence for Conditions 115, 119, 121, and 123, either for the specific fee
amount stated or in some other amount determined by the Board. Accordingly, the court will remand the
case for further proceedings as to those conditions. (See Ehrlich, supra at 885.) Because Respondents
violated the Mitigation Fee Act as to these conditions, it appears that Petitioner is entitled to a refund of
fees already paid, along with interest, subject to payment of fees in the future if Board complies with the
Act. Neither Petitioner nor Respondents provide the court with sufficient evidence about the total amount
of fees paid or interest calculations. Board should address this issue on remand.

Condition 9 is valid, and Board has the right to reconsider its CUP decision in light of the court’s
writ.

Alternative Arqument: lllegal Taxes

Petitioner contends, in the alternative, that if Conditions 79(B)(6), 111, and 115-124 are not
subject to the Mitigation Fee Act, they are unconstitutional special taxes in violation of Articles XIIIC and
XIIID of the California Constitution. (OB 28-31; see Jacks v. City of Santa Barbara (2017) 3 Cal.5th 248,
267.) Based on the court’s determinations with respect to the Mitigation Fee Act and preemption, the
court will issue a writ directing Board to set aside Conditions 111, 116, 117-118, 120, and 122. Because
the conditions will be set aside, the court need not decide or issue an advisory opinion as to whether the

challenged fees could be illegal taxes. Furthermore, for some of the challenged fees (Conditions 115,
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119, 121 and 123, the court remands for further findings with respect to nexus and/or proportionality, and
such findings could impact whether or not the fees could be chzllenged as illegal taxes. Thus, the
challenge to those conditions as illegal taxes is premature.

Declaratory Relief Causes of Action Related to Writ Petition!”

In its opening writ brief and reply, Petitioner has not developed any separate arguments in
support of its first, third, fourth, fifth, and ninth causes of action for declaratory relief. These causes of
action appear entirely derivative of issues analyzed above for the writ petition. Because Petitioner does
not provide any legal briefing showing that a judicial declaration should be issued in addition to a writ, the
court denies the first, third, fourth, fifth, and ninth causes of action. (Nelson v. Avondale HOA (2009) 172
Cal.App.4th 857, 862-863 [argument waived if not raised or adequately briefed]; see also CCP § 1060
and Environmental Defense Project of Sierra County v. County of Sierra (2008) 158 Cal.App.4th 877, 885
[issuance of declaratory relief is matter of discretion for trial court].)

Furthermore, Petitioner fails to show that declaratory relief is an appropriate remedy to challenge
the CUP decision, including its conditions. “In addition to traditional mandamus, an action for declaratory
relief is generally an appropriate means of facially challenging a legislative or quasi-legislative enactment
of a public entity ...; however, the appropriate remedy for a challenge to the application of an enactment
to specific property—i.e., an ‘as-applied challenge’—is through administrative mandamus.” (See Beach &
Bluff Conservancy v. City of Solana Beach (2018) 28 Cal.App.5th 244, 259-260.) “[T]he law is well
established that an action for declaratory relief is not appropriate to review an administrative decision.”
(Ibid.)

The first, third, fourth, fifth, and ninth causes of action for declaratory relief are denied.

7 The writ petition was originally assigned to Judge Mary Strcbel in Department 82, a writs department.
As amended for 2020, Local Rules 2.8(d) and 2.9 do not include a claim for declaratory relief as a special
proceeding assigned to the writs departments. Nonetheless, Department 32, to which the writ petition is
now assigned after a ruling on the estoppel issue, may rule on counts 1, 3, 4, 5, and 9 for declaratory
relief, including because these counts are entirely derivative of arguments made for the writ petition.
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Conclusion

The fourteenth cause of action for writ of administrative mandate is granted in part and denied in
part. After entry of judgment, the court will issue a writ directing Board to set aside its CUP decision with
respect to Conditions 43(G), 111, 115-123, and 126 and to reconsider the case in light of the court’s
ruling. (CCP § 1094.5(f).) The writ petition is denied as to all other conditions.

It appears possible that County and Board could make specific findings under the Mitigation Fee
Act supported by substantial evidence for Conditions 115, 119, 121, and 123, either for the specific fee
amount stated or in some other amount determined by the Board. Accordingly, the court will remand for
further proceedings and for Board to make additional findings as to those conditions. (See Ehrlich, supra
at 885.) Board is not limited to the existing administrative record on remand as to those conditions.

Condition 9 is valid, and Board has the right to reconsider its CUP decision in light of the court’s
writ.

For all fee conditions set aside by the court, specifically Conditions 111, and 115-123, on remand
Respondents must refund to Petitioner any fees paid with interest in accordance with Government Code
section 66020.

The first, third, fourth, fifth, and ninth causes of action for declaratory relief are denied.

Prior to entry of judgment, the remaining causes of action will be transferred to Department 1 for

assignment to an independent calendar court. (See Local Rules 2.8(d) and 2.9.)

DATED: July ], 2020 ¢
~Hondrabte Dantel S. Mérphy

Judge, Los Angeles Superior Court
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