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Los Angeles County Department of Regional Planning ,
320 West Temple Street Room 1350 JAN 08 2008

Los Arngeles, CA 90012

Leslie G. Bellamy, Vice Chair :
_Esther L Valadez, Commissioner

Pat Modugno, Commissioner

Wayne Rew, Commissioner

SUBJECT: LANDMARK VILLAGE - RPC JANUARY 8, 2008 CASE NOS. 00-195(5), CASE NOS.
00-196-(5) AND 2005-01121-(5). | |

Dear Chair Helsley and Commissioners: ;

adjacent to the Los

I represent District 3 on the Ventura County Board of Superviscrs. My district is
ct. Your commission

Angeles County line and borders the proposed site for the Landmerk Village proje
on January 9, 2008 is scheduled 16 consider approval of a final environmental impact repo ¥t [FEIR] for

m writing to express my concern that the FEIR has not fully evaluated all ©f the potential

this project. Ja .
for a continuance of 60 days to allow time for- our respective

significant impacts of the project, and to ask
agencies to mect and discuss further.

Of particuler concern is the decision to defer preparation of 8 hydrologic study of potentially significant
post-development erosicn and sedimentation. In response to comments filed last year by VWentura County

Watershed Protection District, the following was provided:

“With respect to post-development erosion and sediment control, Mitigation Measures SP 4.2-5 and
SP 4.2-7 require assurances that grading 2t the borrow sites will not result in erosion , sedimentation
or flooding impacts during or after construction. Specifically, SP 4.2-5 requires preparation of a
Hyvdrology Plzn, Drainage Plan, and Grading Plan, including an Erosion Control Plam to ensure that
no significant eresion, sedimentation or flooding impacts would occur during or afte r site
development. Those plans must be prepared 10 the satisfaction of the County of Los Angeles.
Section 4.2 of the Landmark Village Draft EIR describes the post-development gradess,
configuretion, benches and drzinage petierns of the borrow sites, and indicates that p ermanent
stabilization cof borrow cites in the post-development cenditior: shall be achieved by wevegetation.”
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This response is deficient in several respects. First of all, SP 4.2-5 merely provides that an Erosion

Coutrol Plan mav be required. Thus, the statement in the response to comments overstates and
mischeracterizes this mitigation measure. Moreover, the FEIR does not set forth the criteria to be used to
determine whether or not an Erosion Control Plan will be required. Without such criteriz, the FEIR
provides no assurance that this measure will ever be implemented. This approach also makes it

impossiblc to determine the effectiveness of the mitigation measure.

Next, the FEIR provxdes no explanation for why a Hydrology Plan, Drainage Plen, and Grading Plan are
not being required prior to project approval. Without such a requirement, it docs not appear that the

county has committed itself to implementation of this mitigation measure.

The CEQA Guidelines at section 15126.4, subdivision (a)(1)(B) provides that formulation of mitigation |

meazsures should not be deferred until some future time. At a minimum, the FEIR should specify
performance standards that the future mitigation measures wil] be required'to achieve. Those standards

appear to be missing from the FEIR.

The CEQA ‘Guidelines further provide that a mitigation measure must be fully enforceable as a condition
of development. The FEIR does not specify how this mitigation measure will be enforced. Without that
explanation, the FETR provides no assurance that this mitigation measure will not simply be adopted and

then disregarded.

+

The FEIR provideé that the applicant will submit propcsed mitigation measures prior to subdivision meap
approval and that those measures will be subject to approval by LACDPW. There are severa] problems

with this approach. First, it improperly delegates to the applicant the task of proposing future mitigation.

Second, the FEIR fails 10 set forth the standards that LACDPW will apply to evaluate the proposed
mitigation. Third, it appears to provide for administrative approval of the mitigation measures, thereby

failing to ensure adequate inquiry into the project’s environmental effects.

In closing, I ask that you withhold approval of the FEIR unti] the points raised above have been properly
addressed. Should you decide to approve the FEIR in its current form, 1 ask that you *orward these
comments to the Board of Supervxsors for their consideration.

Ce:

Supervisor, Yvonne Burke
Supervisor Gloria Moling
Supervisor Zev Yaroslavsky
Supervisor Don Knabe

Supervisor Michael D. Antonovich

—
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Friends of the Santa Clara River
" 660 Randy Drive, Newbury Park, California 91320-3036 » (805) 498-4323

SECEIVE
JAN 08 2008

Januarv §, 2008

Mr. Daniel Fierros i Pﬁ
Los Argeles County Department of Regional Planning
Impact Analysis Section, Room 1348
320 West Temple St.

Los Angeles, CA 90012

FAX 215-974-6384 |
Re:  Comments on Final Environmertal Impact Report - Newhall
Ranch, Landmark Village (County Project No. 00-196)

Dear Mr. Fierros,

Friends of the Santa Clara River submits the following comments on the
subject project. We note that this is our 15% communication to your '
Commission, starting some 10 years ago, on the subject of Newhall -
Ranch. During this time, although we have commented on numerous
issues relating 1o this new city along the river, our main theme has been
protection of the river and its ecosystem.

In our January 21, 2007 comments on the Draft EIR, we enumerated
several areas of controversy that needed to be resolved before any
approval was given to Landmark Village or any other phase of Newhall
Ranch. These issues were not adequately addressed in the Final EIR and
remain to be resolved. They can best be understood and dealt with by
withholding approval of Landmark Village until the EIS/EIR now being
prepared by the Army Corps of Engineers and California Department of
Fishk and Game is released and evaluated by your Commission. ‘

Urnfortunately, Landmark Village. &s currently designed, would still result
in substantial unmitigated negative impacts to the river, its tributaries, and
its nparian resources. There is far too much floodplain encroachment,
buffer zones are 100 narrow, and in some cases instailation of buried bank
protection would even result in ripping out acres of established
woodlands.

The Final EIR Respcnse S (page 2D-127) to Friends January 21 letter still
provides no rea] answer as to why over 100 acres of the Santa Clara River
floodplain is being taken for deveiopment when there are thousands of
acres of uplands available for development in the vicinity. “Elevating”
vast areas of existing floodplain using fill up 10 12 feet deep, so that these

REGIONAL PLANNING COMMISSION

PRGE .Gz
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areas are no Jonger defined by FEMA as floodplain, does not alter the fact
that the floodplain is being usurped for development,

There is little doubt among local ecologists that the unprecedented growth
in the Santa Clara River watershed over the last few decades has caused an
array of cumulative impacts to flora and fauna of the river corridor, and
that encroachment by development into the floodplain and terrace lands
has resulted in habitat loss and fragmentation that will inevitably be
followed by a decline in species and loss of biologicalidiversity. The Final
EIR claim (page 2D-146) that Newhall development projects cover only a -
small portion of the watershed (2% is estimated), and that therefore
cumulative impacts are small, is a completely inadequate response to the
cumulative mpacts issue. Itis, in fact, a ludicrous argument. The Santa
Clara watershed covers an area of approximately 1600 square miles. If
Newhall development covers 2% of the watershed, that is still 32 square
miles. The total area of all riparian forests along the entire length of
the Santa Clara River from the headwaters to the estuary is only
~about 6 square miles. Thus, Newhall projects alone (ignoring all other
development) consume five times the area of the vital riparian corridor

along the entire river.

Conclusion

Before the project can go forward, it must still meet the requirements of

the joint EIS/EIR, referred to above, now being prepared by the California
Department of Fish and Game and the Army Corps of Engineers. This
document will provide a much better perspective on what should or should °
not be approved for the Landmark Village phase of Newhall Ranch.

No approval for Landmark Village should be forthcoming until the DEIR

is revised to account for the impacts discussed above and re-circulated.
Cumulative impacts, in particular must be better analyzed, understood and
mitigated. If eventual approval is granted. Friends recommends that the
floodplain avoidance alternative, or an aiternative less biclogically

damaging, be adopted.

Thank you for your consideration of these comments.

Sincerely,

=

Ron Bottorff, Chair

efen o) TOTR A<
TaN Ge 2rmR 28161 EPS 498 4323 PARGE . &2
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" Friends of the Santa Clara River

660 Randy Drive, Newbury Park, California 91320-3036 * (8G5) 498-4323 '
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January 4, 2008

To:  Los Angeles County Regional Planning Corfisfiii8h PLANNING COMMISSION
FAX 213-974-6384 ‘

Board of Directors

Re:  Landmark Village Final EIR, Agenda Item for January 9 '

Ron Bottorff . .
Chair Dear Members of the Regional Planning Commission,
Barbara Wampole
Vice-Chair . L. .
Ginnie Bottorft - Please revise the agenda for the Commission’s January 9 meeting to allow
Secretary ublic comment on the Landmark Village Final EIR. . :
p L}
. . Thank you for your consideration of this request.
Affiliated
Organizations i
Sincerely,
California Native ﬁyj — W
Plant Society : :
L. A/Sante Monica . ) ) ,
Mountains Chapier Ron BottorfY, Chair
Santa Clarita

Organization for
Planning the
Environment

{SCOPE}

Sierra Club
Argeles Chapier
Los Padres Chapter

Surfrider Foundzation

* Audubon Society
Ventura Chapter

Ventura County
Environmental
Coalition

Wishtove
Foundation
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SCOPE

|
Santa Clarita Organization for Planning and the Environment

TO PROMOTE, PROTECT AND PRESERVE THE ENVIRONMENT, ECOLOGY
. AND QUALITY OF LIFE IN THE SANTA CLARITA VALLEY

POST OFFICE BOX 1182, SANTA CLARITA, CA 91386

1-3-08

Los Angeles County Regional Planning Commission
and Mr. Daniel Fierros/ Ms. Susan Tae, Mr Samuel Dea, project staff

Los Angeles County Regional Planning Dept. '

320 W. Temple St. . | MNEGEIVE

Los Angeles, CA 90012
JAN 07 2008

Re: Newhall Ranch, Landmark Village (Project No. 00-196-(5),
Planning Commission Agenda Item, Jan. 9" 2008

REBONAL PLANNING COMMISSION

Please copv to all commissioners

Dear Commissioners:

First, we would like 1o request that this item be removed from the consent calendar so that we

may speak 1o you directly about our concerns with the FEIR. Many of us feel that we are in .
reality only having a written correspondence with Impact Sciences, the EIR consultant, on ‘
issues which will gravely affect the well being of our community. We request to be able to

speak to you directly, since we are unable to meet with you to express our concerns in any

other forum.

Mitigation Requirements

We are especially concerned about the DEIR/FEIR’s apparent failure to comply with
several conditions of the Specific Plan approval related to water resources. They are:

Measure 4.11-15 requiring annual reports on agricultural water consumption in LA
County by the Newhall Land and Farming Company. The latest and all previous
reports should be included in the EIR. If water from off-site agricultural areas is being
“credited” to the Newhall Ranch Specific Plan, the required verification of the transfer

of water rights should also be included in the EIR.

Measure 4.11-18 requiring and annual report regarding the amount of water Newhall
Land Company has stored in the Semi-tropic Groundwater Banking Project. The latest
report and all previous annual reports should be included in the EIR

Measure 4.11.19 requiring implementation of an MOU with the various water
agencies 1o monitor ground water. That MOU was implemented. but the reports

should be included in the EIR.
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Measure 4.11-20 requiring that the water rights to the Nickel family water rights be
assigned to the Valencia Water Company or the Castaic Lake Water Agency. These
rights, as well as the status and/or deposition of the acquired water, should be included

in the EIR.

Measure 4.11-21 requiring that prior to the approval of the first subdivision map that
upstream and downstream surface and groundwater monitoring Jocations be identified
by the Regional Water Quality Control Board and the NLF Co. Since these locations
and the required monitoring protocol are necessary to ensure that water quality
impacts are adequately monitored, they should be included in the EIR.

Measure 4.11-22 requires the identification of specific irrigated agricultural lands that
will be retired from irrigation to provide any water for the project. This identification

should be included in the EIR.

Additional Conditions of Approval

Condition “S” requiring that prior to approval of the first subdivision map that allows
construction, the NLF Co. shall evaluate methods of recharging the Saugus ,
Formation, as well as identify appropriate candidate land areas for re-charge. Since
these are EIR mitigation requirements, they should be included in the EIR.

Some of these mitigation measures were expressly included in the Specific Plan to address
portions of the settlement agreement whereby various parties, including SCOPE, agreed to
drop their appeal of a lower court order regarding the Specific Plan approval.

We are therefore especially concerned about the failure of the EIR to disclose the
quantification of the farming acreage that will be fallowed to provide water for the Landmark
Village tract as required by the Specific Plan and in this Court supervised settlement. NLF
Co. agreed to identify the farming acreage that would be retired to support the water usage for
each tract map and quantify the water that would be transferred from agricultural to urban
uses. This stipulation is also a condition of the Specific Plan (SP4.11 .22 as stated above)).
Newhall Land also agreed to identify how the water usage on that acreage was calculated and
provide documentation of such. This information was also requested in the Ventura County

NOP letter. This information is NOT in the EIR.

Citation from the Settlement Agreement:

On-Going Documentation. Beginning with the filing of the first
subdivision map allowing construction on the Specific Plan site
and with the filing of each subsequent subdivision map allowing
construction, Newhall, or its designee, shall provide
documentation to the County of Los Angeles and Appellants
identifving the specific portion(s) of irrigated farmland in the
County proposed to be retired from irrigated production to make
agricultural water available to serve the subdivision. This
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documentation' shall include the location of the irrigated
agricultural fields to be retired and the types of planted crops on
such land for the baseline five-year period 1996-2000. As a
condition of subdivision approval, Newhall, or its designee, shall
provide proof to the County that the agricultural land has been
retired prior to issuance of building permits for the subdivision. A -
copy of the information provided to the County shall also be

provided to Appellants. - ‘

It should be noted here that nothing in that settlement agreement in m any way precluded any
party from commenting on, objecting to or opposing the approval of subsequent tract maps.
In fact the Agreement included a “No Admission” provision clause to prevent Newhall from
arguing exactly what they seem to be arguing in the FEIR, i.e. that we cannot object to certain
matters due to this agreement. We have attached the settlement agreement to this :
correspondence, so that you may review it, should you have any questions.

LA County Development Monitoring System (DMS)

The Appendices for the FEIR includes an out dated development monitoring system printout
from 2003 showing that schools and libraries will be significantly impacted by this project. It
states, ironically, that there will be no impact to water resources. This printout must be
updated to 2008 and include the massive growth that has occurred in the Santa Clarita Valley
in the last four years. It also must include the impacts of the recent Federal Court “Wanger
Decision that was finalized in December of 2007. Based on that decision the Dept. of Water
Resources has issued a preliminary delivery allotment notice of only 25%. The report also '
released in Dec. 2007, by the Blue Ribbon Delta Vision Task Force, indicates that a cutback
in water withdrawals from the Delta will be part of the solution. We have attached the
California Dept. of Water Resources (DWR) most recent Allocation Notice, the DWR Press
Release regarding the Wanger Decision and the statement by Lester Snow, Executive

Director regarding this matter.

These cutbacks must be evaluated under the County’s DMS and considered in this EIR. The
fact (as argued in by the consultant in the FEIR) that other laws require similar planning
analysis, does not eliminate or alleviating the requirement to comply with the LA County
Development Monitoring System, a part of the LA County General Plan. In fact, meeting
requirements of other laws should make complying with this Los Angeles General Plan DMS

all that much easier.

We have attached an excerpt from the latest Castaic Lake Water Agency “2008 Water Supply
Update™ that indicates we have just enough water to supply currently existing residents. It
does not account for all the previously approved and unbuilt projects that will be drawing
from these same resources. That is the job of the DMS. The County needs to have this
information available in order to make an informed decision on this project.
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Ammonium Perchlorate and other Pollution in the Saugus Aquifer

The FEIR answers the water pollution problem by stating that a settlement agreement funding
the clean up has been reached with the Whittiker Bermite Company. This funding agreement
is of course an important step forward, but it does NOT mean that clean up has actually ,
occurred. In fact, the facility time line has again been delayed, now until Dec. 2008.
(Updated timeline attached). This timeline has consistently slipped since 2004, when CLWA
began saying that the clean-up facilities would be functioning “next year”. That fact is
substantiated by attachments we submitted to the Dept. of Regional Planning on this project
dated 2-16-07 and 3-14-07. Final Dept. of Health Services approval under 97-005 has not yet

been received for this clean up. \

Further, part of the Settlement Agreement would not fund clean-up, but rather payment to
purchase State Water Project water in lieu of the supply generated by NCWD Well 11, closed
due to perchlrorate pollution. If additional State Water is not available, this funding
agreement will not replace this water supply, resulting in an overall reduction in supply.

Lastly, the Settlement Agreement with Whitiker Bermite only addreses perchlorate pollutjon.
It does not address clean-up of the many other cancinogenic contaminants that have been
found in the Saugus Aquifer, including but not limited to VOCs, NDMA, TCE, etc. Many of
these contaminants have been found at high levels as indicated by previously submitted
charts and will not necessarily be removed by the remediation process to treat ammonium
perchlorate. We request that these issues be diclosed acknowledged and addressed in the

EIR.

Thank-you for your time.

Sincerely,

Lynne A. Plambeck,
Lynne Plambeck
President

Attachments:

Settlement Agreement
Dept. of Water Resources Initial Allocation Notice

DWR Press Release on Wanger Decision

Statement by Lester Snow, Executive Director, DWR

Castaic Lake Water Agency 2008 Water Supply Planning Update
CLWA ammonium perchlorate clean-up timeline
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5TH CIVIL NO. F044638

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIFTH APPELLATE DISTRICT

United Water Conservation District,

Petitioner,
V.

County of Los Angeles, et al.,

Respondents.

The Newhall Land and Farming Company, ef al.,

Real Parties in Interest.

And Related Cases.

Appeal From The Judgment of The Kern County Superior Court
The Honorable Roger D. Randall, Presiding
(Kern County Superior Court No. 239324-RDR
[Consolidated with Case Nos. 239325, 239326 and 239327- RDR])

NOTICE OF SETTLEMENT
AND ABANDONMENT AND DISMISSAL OF APPEAL

Lloyd W. Pellman, County Counsel

Peter J. Gutierrez, Sr. Deputy County Counsel

652 Kenneth Hahn Hall of Administration

500 West Temple Street

Los Angeles, CA 90012-2713

Telephone: (213) 974-1857

Fax:(213) 617-7182

Attorneys for Respondents, the County of Los
Angeles and its Board of Supervisors

Mark J. Dillon (State Bar No. 108329)

Michael S. Haberkorn (State Bar No. 159266)
Heather S. Riley (State Bar No. 214482)

Gatzke Dillon & Ballance LLP

1921 Palomar Oaks Way, Suite 200

Carlsbad, California 92008

Telephone: (760) 431-9501

Fax: (760) 431-9512

Attorneys for Real Parties in Interest/Respondents,
The Newhall Land and Farming Company. e al.

John T. Buse

Environmental Defense Center

2021 Sperry Avenue, Suite 18 :
Ventura, CA 93003

Telephone: (805) 677-2570

Fax: (805) 677-2577

Jan Chatten-Brown

Chatten-Brown and Associates

3250 Ocean Park Boulevard, Suite 300
Santa Monica, California 90405
Telephone: (310) 314-8040

Fax: (310) 314-8050

Attorneys for Petitioners/Plaintiffs, Sierra Club,
Friends of the Santa Clara River, and Santa Clarita
Organization for Planning the Environment



" NOTICE OF SETTLEMENT
(APPELLATE COURT CASE NO. F044638)

The parties to this settlement ("the Parties"), as defined below, through their

respective counsel, have agreed as follows:
L THE PARTIES AND PURPOSE

'

A.  THE PARTIES/EFFECTIVE DATE
1. The Sierra Club, Friends of the Santa Clara River and Santa Clarita

Organization for Planning the Environment ("Appellants") are represented by John T.
Buse of the Environmental Defense Center and Jan Chatten-Brown of Chatten-Brown
and Associates in the Newhall Ranch litigation and this appeal (United Water
Conservation District v. County of Los Angeles, et al., Case No. 239324—RD.R
[Consolidated with Case Nos. 239325, 239326 and 239327-RDR], 5th Civil No.
F044638) ("Newhall Ranch Litigation").

2. The Appellants filed the "Notice Of Appeal From Order Granting
Motion To Discharge Peremptory Writ Of Mandate" ("Notice of Appeal”) on December
19, 2003 in connection with the Newhall Ranch Litigation. The Judgment appealed from
disposed of all claims and causes of action between the Parties.

3. The County of Los Angeles apd its Board of Supervisors ("the
"County") are represented in the Newhall Ranch Litigation by Lloyd W. Pellman, County
Counsel, and Peter J. Gutierrez, Senior Deputy County Counsel.

4. The Newhall Land and Farming Company, a California limited
partnership, Valencia Corporation, the Newhall Ranch Company, Newhall Management
Limited Partnership and The Newhall Land and Farming Company, a California
corporation ("Newhall") are represented in the Newhall Ranch Litigation by Mark J.

Dillon and Michael S. Haberkorn of Gatzke Dillon & Ballance LLP.
5. The effective date of this settlement will be March 26, 2004

("Effective Date").



|

B. PURPOSE =~ =
1. The purpose of this settlement is to set forth the Parties' agfeement,

which shall result in the final settlement of the Newhall Ranch Litigation (United Water
Conservation District v. County of Los Angeles, et al., Case .No. 239324-RDR
[Consolidated with Case Nos. 239325, 239326 and 239327-RDR] 5th Civil No. F044638)
and abandonment of the pending appeal in that litigation, the effect of which will be a
complete dismissal, with prejudice, of the appeal, pursuant to RL‘IIG 20 of the California
Rules of Court. | ‘

2. This settlement is a compromise of disputed claims, and neither this
settlement nor any term thereof shall be construed as any type of admission on the part of
any party to this settlement.

II.  TERMS OF SETTLEMENT/DISMISSAL

A. AGRICULTURAL WATER SUPPLY
1.  As stated in the Revised 'Additional Analysis (Volume VIII; May 2003), the .

actual amount of groundwater pumped from the basin to irrigate Newhall's ‘agricultural
lands is calculated by utilizing Southern California Edison ("SCE") pumlp test data.

For pumps powered by electricity, SCE pump tests are used to calculate the actual
amount of water pumped from the basin. The actual water pumping is calculated by
multiplying the total kilowatt-hours (kwh) of energy used per well per year, by the
kilowatt-hours per acre foot (kwh/AF), which is derived from the annual pump tests
performed by SCE, Hydrologic Services Division. These pump tests are performed by
SCE on an annual basis, which is customary in the agricultural industry. Newhall aléo |
requests that SCE perform these well pump tests for purposes of monitoring well
efficiency and energy costs.

For pumps powered by diesel and natural gas, the actual water pumping is
calculated by multiplying the actual running hours from engine hour meters by-the acre-

feet pumped per hour. The acre-feet pumped per hour is determined by the gallons per

minute that each unit is designed to pump.



The total water pumped from all Newhall agricultural wells, utilizing the SCE and
other data, is summarized in Exhibit 1 to the ]ettef report, dated March 7, 2003, from
Underhill Engineering,‘ Inc. The Underhill report, which was contained in Appendix AB
iri the Newhall Ranch Final Additional Analysis (Volume IV; March 2003) included Los
Angeles County agricultural water use data over a five-year period (]996-2000). In
addition, actual results of pump tests from SCE were included as Appendix AQ in the
Newhall Ranch Final Additional Analysis (Volume VII; May 2003). At page 2.5-136 -
2.5-139, the Revised Additional Analysis (Volume VIII; 'May 2003) was revised to
clarify the above information. In addition, at page 2.5-140, the Revised Additional
Analysis included revised Table 2.5-32, which depicted Newhall's water use for its
agricultural lands in Los Angeles County.

| As shown on revised Table 2.5-32, using the actual SCE pump test dataga five-
year annual average of 7,246 acre-feet of water per year was pumped by Newhall and
utilized for irrigation of its crops in Los Angeles County. In addition, the County and
Newhall used adjusted data from the California Irrigation Management Information
System ("CIMIS"), which is provided by the University of California. The adjusted
CIMIS data was used as a "cross check” to corroborate Newhall's allocation of the total
amount of water actually pumped, as calculated from the SCE pump test and other data.
Using the adjusted CIMIS data to combare to actual pumpage, a total of 7,038 acre-feet
of water per year was determined to be the average amount of water used on Newhall's
agricultural lands in Los Angeles County from 1996-2000. The revised Additional
Analysis used the lower (and more conservative) of the two methods to determine the
actual amount of groundwater pumped and delivered to Newhall's agricultural Jands in
Los Angeles County (i.e., 7.038 AFY).

2. Newhall shall do the following:

(a) Groundwater Use/Limitations. Groundwater historically and
presently used for crop irrigation on the Newhall Ranch Specific Plan
site and elsewhere in Los Angeles County shall be made available by
Newhall. or its assignee, to partially meet the potable water demands
of the Newhall Ranch Specific Plan. The amount of groundwater

(O3]
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pumped for this purpose shall not exceed 7,038 AFY. Newhall
represents that this is the amount of groundwater pumped historically
and presem]y by Newhall in Los Angeles County to support its
agricultural operations, and that pumping this amount will not result
in a net increase in groundwater use in the Santa Clarita Valley. "

(b) Reportmo To monitor groundwater use, Newhall, or its assignee,
shall provide the County an annual report indicating the amount of
groundwater used in Los Angeles County and the specific land upon
which that groundwater was historically used for irrigation. After
submitting the annual report to the County, Newhall, or its designee,
will promptly provide the Appellants with a copy of such report,
provided that the Appellants make a written request to Newhall for a

copy of such report.

(c) Verification. For agricultural land located off the Newhall Ranch
Specific Plan site in Los Angeles County, at the time agricultural
groundwater is transferred from agricultural uses on that land to
Specific Plan uses, Newhall, or its assignee, shall provide a verified
statement to the County's Department of Regional Planning and
Appellants that Alluvial aquifer water rights on that land will now be

used to meet Specific Plan demand.

(d) On-Going Documentation. Beginning with the filing of the first
subdivision map allowing construction on the Specific Plan site and
with the filing of each subsequent subdivision map allowing
construction, Newhall, or its designee, shall provide documentation to
the County of Los Angeles and Appellants identifying the specific
portion(s) of irrigated farmland in the County proposed to be retired
from irrigated production to make agricultural water available to
serve the subdivision. This documentation shall include the location
of the irrigated agricultural fields to be retired and the types of
planted crops on such land for the baseline five-year period 1996-
2000. As.a condition of subdivision approval, Newhall, or its
designee, shall provide proof to the County that the agricultural land
has been retired prior to issuance of building permits for the
subdivision. A copy of the information provided to the County shall

also be provided to Appellants.
B. AGRICULTURAL WATER QUALITY
1. The Newhall Ranch Final Additional Analysis (Volume IV; March 2003)

included water quality data from one of Newhall's existing agricultural wells, along with

a map depicting its location ("C-Well"). The water quality testing data was considered



I

rep;esentative of Newhall's other existing agricultural wells. Additional agricultural
water quality data was presented in the 2001/ Updafe Report, Hydrogeologic Conditions
in the Alluvial and Saugus Formation Aquifer Systems, July 2002, prepared by Richard C.
Slade & Associates. The 2001 Update Report was included as Appendix 2.5(1) to the
Newhall Ranch Revised Draft Additional Analysis (Volume 1I; November 2002):

In addition, in response to public comments, Newhall provided water quality
sampling from six additional Newhall agricultural-supply wells. The data was taken
from sampling that occurred in 2000 and 2001. The additi.onal water quality data was
included in the Newhall Ranch Additional Administrative Record (AAR 107:116214-
276). The data was consistent with the prior sampling data from the C-Well location.

2. Newhall shall do the following:

(a) ASR Program. The Saugus Groundwater Banking/ASR program’
injection water must meet the water quality requirements of the State
Regional Water Quality Control Board, Los Angeles Region. The
water extracted for use on the Specific Plan site shall meet the Title
22 drinking water standards of the State Department of Health

Services.

(b) Title 22 Standards. The agricultural groundwater used to meet the
~needs of the Specific Plan shall meet the drinking water quality
standards required under Title 22 prior to use. As part of the CEQA
review for the first tract' map of Newhall Ranch, Newhall shall
provide data showing that the agricultural groundwater will meet the
Title 22 standards and describe the treatment measures, if any,
necessary to meet these standards.

C. FEES/COSTS

1. Newhall shall pay Appellants' counsel a lump sum in the total amount of
$43,000.00, prévided that Appellants file and serve a notice of settlement and
abandonment of appeal with the appropriate court(s), which results in the dismissal of the
pending appeal in the Newhal] Ranch Litigation, consistent with Rule 20 of the California
Rules of Court, within three court days from the Effective Date of this settlement.

2. Newhall's pavment 10 Appellants' counsel shall be made within thirty days

of the court's Order dismissing the pending appeal.

n
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D.  ABANDONMENT/DISMISSAL

1. Pursuant to California Rules of Court, Rule 20, the Appellants request that
this Court (5th Civil No. F044638) enter the Order, below, dismissing the appeal and the
entire action with prejudice. Remittitur to be issued forthwith. )0

E.  OTHER PROVISIONS

1. The execution of this settlement shall not be constrged by any party as an -
admission of liability or an admission as to the truth or falsity of any claim, allegation,
defense or fact, which'is t’hé subject of this settlement. -

2. This settlement shall have no force or effect unless and until the court
issues an order dismissing the pending appeal in the Newhall Ranch Litigation.

3. All Parties to this settlement represent and warrant that they are the owner
of the claims which are the subject of this settlement, and that such claims have not been
a551gned or transferred to any person or entity, whether voluntarily or mvoluntarlly, by

operation of law or otherwrse This representanon and warranty shall survive execution

and performance of this settlement.

4. All Parties further warrant and represent that the individual executing this

| sett]em'e'nt on behalf of each party has full authority to bind the party to the terms and |
conditions of the settlement. The governing bodies, boards of directors or officers of the
Parties 1o this sen]emem have approved the terms set forth in this settlement, to the extent
such approval is requrred by the rules, regu]anons amc]es of incorporation, by-laws and
any other governing documents of any party to the settlement.

5. This settlement shall be construed-and enforced in accordance with the laws
of the State of California. The Kern County Superior Court shall be the appropriate
venue for the resolution of any disputes arising from this settlement.

6. Except as provided in this settlement, the Parties shall bear their own
attoméjfs' fees and costs in connection with the entire Newhall Ranch Litigation."

7. This settlement may be executed by facsimile signatures and in multiple

counterparts, each of which shall be deemed 10 constitute an original, and all of which



taken together shall constitute one in the same document. This settlement shall be

! +

effective on the Effective Date shown above.

Environmental Defense Center

March 2004 By:

John T. Buse

¥

" Chatten-Brown and Associates

March . 2004 By:
Jan Chatten-Brown

Attorneys for Appellants, Sierra Club,
Friends of the Santa Clara River and

Santa Clarita Organization for Planning
the Environment '

Lloyd W. Pellman, County Counsel

March 2004 . By:

Peter J. Gutierrez
Senior Deputy County Counsel

Attorneys for Appellees, the County of
Los Angeles and Board of Supervisors

Gatzke Dillon & Ballance LLP

March 2004 By:
Mark J. Dillon

Attorneys for Real Parties in Interest,
The Newhall Land and Farming

Company, et al.



ORDER

THE COURT:

Pursuant to the above Notice of Settlement, the appeal in this action (5th Cjvil No.
F044638) is dismissed, with prejudice, and without appeal costs to either party.

Remittitur to issue forthwith.

, 2004

Associate Justice



~STATE OF CALIFORNIA ° RESOURCES AGENCY DEPARTMENT OF WATER RESOURCES

NOTICE TO
STATE WATER PROJECT CONTRACTORS

numeer: 07-08 DATE:
LoSOVE 1y

7 K

susJecT: 2008 State Water Project FROM: oo e = - g
Initial Allocation DEPUTY DIRECTOR DEFARTMENT OF WATER RESOURCES

The Department of Water Resources (DWR) is initially approving 1,038,861 acre-feet of |

Table A water for long-term State Water Project (SWP) Contractors in 2008. SWP
supplies are projected to meet 25 percent of SWP contractors requests for Table A
water. Attached is the initial 2008 SWP allocation tabie.

[

This allocation is made consistent with the long-term water supply contracts and public
policy. DWR also considered a conservative projection of hydrology, SWP operational
constraints, including additional 2008 Delta export restrictions per the federal district ‘
court’s remedy order to protect Delta Smelt, and 2008 Contractor demands, including

carryover water from 2007.

Hydrologic conditions this year resulted in a “Dry” water year in the Sacramento Region
and a “Critically Dry” water year in the San Joaquin Region. Subsequently, project
storage conditions going into the 2008 water year are less than average. SWP
Contractors’ Table A for 2008 totals 4.17 million acre-feet, of which 4.15 million acre-
feet were requested. DWR will revise the allocation as the hydrologic and water supply

conditions develop.

Based on this initial allocation, DWR will prorate the 30 percent delivery schedules
submitted by the Contractors earlier this year in developing new schedules, unless
revised schedules.are submitied. DWR will send an approved monthly water delivery
schedule to each long-term contractor in December.,

If you have any questions, please contact Robert B. Cooke, Chief of DWR's State Water
Project Analysis Office, at (916) 653-4313.




' ‘2‘008 STATE WATER PROJECT ALLOCATION

' (ACRE-FEET}
: PERCENT
. INITIAL
INITIAL APPROVED | REQUEST
: : REQUEST =~ ALLOCATION : APPROVED |
f SWP CONTRACTORS TABLE A ' (32)
{1) (2) {3) (4)
.FEATHER RIVER
. County of Butte 27,500 27,500 6,875 : 25%
Plumas County FCE&WCD 2,020 2,020 890 34%
City of Yuba City 9,600 9,600 2,400 25%
Subtotal 39,120 33,120 9,965
. } H
NORTH BAY
. Napa County FC&WCD 23,200 23200 ; 5505 25%
| Solznc County WA 47,408 47,4086 | 17,882 ; 25%
Subtota! 70,606 76,606 17,652 |
i
SOUTH BAY ;
| Alemeda County FCE&WCD, Zone 7 2,618 Rl 20,188 ; 25¢%%
| Alemeda County WD 52,000 42,000 10,500 | 25%
| sente Clare Valley WD 100,000 400000 23800 i 25%
~ Subtote 222,619 222,618 55655 |
SAN JOAQUIN VALLEY
Oak Flal WD 5.790 28%
. County of Kings £.308 25%
i Dudley Ridge WD 57,343 25%
{ Empire West Side iD 3,000 3,000 | 0%
| Kern County WA £98,730 £68,720 | 25%:
. Tulare Lake Basin WSD S5.822 g5 ¢lz 280
Subtotal 1,170.000 1,170,000
[CENTRAL COASTAL ,;
| San Luis Obispo County FCEWCD 25,000 4183 ; 100%
! Santa Barbara County FCAWCD | 4548 165 ¢ { 25%
T Subtetal o 70,486 79 i
'SQUTHERN CALIFORNIA
i Antelope Valley-East Kern WA Fasle) C ' 28%
| Casteic Lake WA ,200 C 25%
| Coachelia Valley WD 121,100 G 289
i Crestline-Leke Arréwhead WA 5800 0 , 25%
© Desert WA 50,050 : o] 25%¢
. Littlerock Creek ID 2,200 0 25%
| Mojave WA F3E00 | s 28%
! Metropoliten WDSC 1611,500 | 4% o 25%
| Paimdale WD, 21300 ! ¢ 25%
| San Bemardino Valley MWD 162,600 <CZ.800 1 : 25%
! San Gabriel Valley MWD 28,80 28,600 25%
! San Gorgonic Pass WA 17.30¢ 17300 | 28v;
Veniura County FCD _ 20.900 20,00 i 25%
Subtotal 2.692,100 2.53.100 :
TOTAL 4,165,831 4.145.124 1,038,861
SWPAO

20-Nov-07



Adyvisory
December'24, 2007 \

Contacts: '
- Ted Thomas, Information Officer, 816-653-9712 '

- Don Strickland, Information Officer, 916-653-85156

DWR Releases Water Delivery Impact Estimates Following Wanger Decision

Sacramento — The Department of Water Resources (DWR) has completed its revised operational
model to determine water supply impacts from a recent federal court decision on Delta pumping.

The model provides a range of impacts on water exports, depending on Delta smelt migration
patterns and precipitation. If 2008 is a dry year, State Water Project customers will receive seven
to 22 percent less Delta water than would have been available without the court dec:suon If 2008

is an average water year, exports will be reduced 22 to 30 percent.

The current State Water Project allocations of 25 percent of requested water supply are based on
dry year conditions and already account for these reductions. Those allocations may increase
depending on precipitation, but will not increase as much as they have in past years due to the

court ruling.

Federal Court Judge Wanger’s final ruling, issued on December 14, curtails Delta pumping to
protect the threatened Delta smelt. The decision underscores that the Delta is at risk, both
environmentally and as a source of water for most of California’s people, industry and agriculture.

This range is consistent with earlier estimates made by DWR following the court’s initial ruling in
August. Following Judge Wanger’s final ruling, DWR performed additional modeling and analysis

on the impacts.

The order will primarily affect export pumping between January and June, when juvenile Delta
smelt are at greatest risk of entrainment in pumps. The actual impact on water supply will depend
on a number of factors including the locations where adult smelt spawn and offspring hatch, levels
of precipitation for the year, and water temperatures affecting how quickly the fish migrate.

The impacts on water supplies could be offset somewhat by water from the Environmental Water
Account to the extent those water supplies are available this year.

DWR delivers water through the Delta to 25 million Californians and 750,000 acres of irrigated
farmland.




Dec. 14, 2007 SRR

DWR Statement Regarding Wanger Decision

[

Judge Wanger's ruling to protect the threatened Delta smelt will curtail water deliveries,
by the State Water Project and federal Central Valley Project, again underscoring the
fragility and unreliability of the Delta as California's water delivery hub.

"The Delta is indeed broken,‘both environmentally and as a source of water for most of
California's people, businesses, industry and millions of acres of our most productive
farmland," said DWR Director Lester Snow. "It is urgent that we respond to Governor
Schwarzenegger's proposals to fix the Delta and our water delivery system, both for the
sake of humans and fish and wildlife."”

"Governor Schwarzenegger has proposed a comprehensive plan to ensure California has
enough clean, safe water for our people, businesses, farms and environment," Snow said. -
"His plan calls for major investments in surface and groundwater storage, as well as
urgently-needed improvements to protect the Delta's fragile ecosystemn and ensure
reliable water supplies. The need for the Governor's plan has never been greater."

Because of continuing dry weather as well as today's court decision, Californians will
need to step up their water conservation efforts. In some communities water rationing
will be necessary -- especially if the state experiences another dry winter.
Judge Wanger's ruling was made to protect the threatened Delta smelt from export
pumping operations until new federal biological permits are obtained approximately a
year from now. Future water deliveries out of the Delta will depend on conditions in
those new federal permits.
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PERCHLORATE CONTAMINATION PROGRAM MANAGEMENT (Continued From Previous Page)

- DISCUSSION - - ; :
The following table provides a status report on the activities and tasks:
| Task Group | Tasks Consultant | Status
‘Settlement Activities | Project Description | K/J . Complete. , e
| Final Setilement K, Settlement Agreement took effect on
: ' ‘Nossaman | 7/13/07 with U.S. District Court approval.
| DTSC Approval | Remedial KW - | DTSC approved 8/16/05.
‘Activities © - © | Investigation (RI) : ' :
_ | Feasibility Study (FS) | K/IJ : ‘DTSC approved 8/16/05. . '
'DTSC Approval ' Draft Remedial Action | KIJ- | Disc approved 8/16/05.
Activities o | Plan (RAP) : N R o
| Final RAP K/ | Public Hearing held 9/7/05.
v DTSC approved. 1/20/06. -
{ Final RAP KIJ Public Hearing held 9/7/05; "
' ' -~ | DTSC approved 1/20/06. -
U.S. Army Corps of | Conceptual | CH2MHill | Final distributed 1/19/05. ,
Engineers .| Hydrogeology ' Progress report with model construction
| Feasibility Phase - | Technical : calibration distributed 10/11/05.
Study Memorandum , B
-DPH Approval - Source Water | B&V, CE | Received comments ontevised
Activities (97-005) Assessment 1T | document from DPH 4/27/06.
Water Quality B&V, CE | Received comin;ents on revised -
Investigation ' document from DPH 4/27/06.
Human Health Risk | B&V . Received comments on revised
_ document from DPH 4/27/06.
Source Protection B&vV .| Received comments on revised
Plan v : document from DPH 4/27/06..
| Effective Monitoring B&V, CE, Received comments on revised
and Treatment CH2MHill document from DPH 4/27/06.
| Alternatives B&V,CE | Received comments onrevised
Evaluation { document fram DPH 5/10/06. Revised

document will be returned to DPH with
|- Engineer’s Report.

Engineers Report B&V Responded 12/19/06 to DPH comments
received 12/1/06 on Final Draft

| submitted to DPH 10/27/06. - .
Letter with DPH comments was received
on 8/20/07. DPH's comments will riot '
impede moving forward with completing +

; design and commencing construction.
CEQA B&V Mitigated Negative Declaration cerfified
1 9/14/05. -




}

PERCHLORATE CONTAMINATION PROGRAM MANAGEMENT (Continued From Previous Page),

Task Group Tasks | Consultant | Status

DPH Approval Permit Application 1 B&YV : Awaiting response from DPH. '
Activities (97-005) .

-| Public Hearing B&Y Awaiting response from DPH.
DPH Evaluation & B&vY Awaiting response from DPH.

_ 1+ Permit . . ,
Implementation | Easements & Right of | K/J | Easement and right-of-way acquisition in
Activities Way progress. -

Treaiment Design ’K/J Design completed 6/07. Bids received

8/2/07. Contractor has submitted
-confract documents. Pre-construction
meeting 11/7/07.

Pipeline Design KA Design completed 6/07. Bids received:
: . | 8/2/07. Pre-construction meeting
v 11/14/07.
Construction K1J | Treatment; Pre-construction meeting

- : held 11/7/07; Notice to Proceed issued -
' ‘ ' effective 11/14/07.

Pipeline:  Pre-construction meeting held
11/14/07; Notice to Proceed pending
execution of Power Ford lease.

Startup and Monitoring - K/JA 'Scheduled 12/08.

The next Multi-Jurisdictional Task Force and Citiiehs Advisory Group meetings will be held on December
12, 2007. The next DTSC meeting is scheduled for January 22, 2007. The next Technical Meeting is
scheduled for-December 11, 2007.

FINANCIAL STATUS

The Settlement Agreement among CLWA, the purveyors, Whittaker-Bermite and insurance carriers is
now in effect. First payments have been made for most expenses through 11/15/07. Approval of
payments will be considered (retroactively) at future Technical Committee meetings.

1

CAPITAL IMPROVEMENT PROJECTS.

Sand Canyon Pipeline and Reservoir -

(FY 2007/08 Goal 2.1: Construction — CLWA will build facilities which reflect the best available
technology and materials, in a cost effective and timely manner.)

Completed Work:

The reservoir was placed in service on August 14, 2007. SCE installed permanent electrical service.
The contractor demobilized from the site. Hydroseeding and erosion control measures were installed.




SCOPE

Santa Clarita Organization for Planning and the Environment

TO PROMCTE, PROTECT AND PRESERVE THE ENVIRONMENT, ECOLOGY
AND.QUALITY OF LIFE IN THE SANTA CLARITA VALLEY

POST OFFICE BOX 1182, SANTA CLARITA, CA 91386

3-14-07

Mr. Daniel Fierros/ Ms. Susan Tae . E( -
Los Angeles County Regional Planning Dept. . D @ E
320 W. Temple St. ‘

It 'JAN 0+ 2008

Los Angeles, CA 90013

Re: Newhall Ranch, Landmark Village (Project No. 00-1 96-(5), REGIONAL PLANN!NG COMMISSION
Additional Comments as allowed by the consensus of the Planning Commission at its Feb.,
28™ 2007 meeting. ,

Please copy to all commissioners

Dear Mr. Fierros and Ms. Tae:

In our comments dated 2-16-07, we expressed our concern over this projects compliance with
SB221 water verification required by the County of Los Angeles to be provided at the tract map
stage. We expressed concern that, not only had this verification NOT been supplied, but also that
certain information provided to the county was not complete. Among the items we'submitted was a
timeline from two Castaic Lake Water Agency (CLWA) Agendas, one from several years ago and
one from earlier this year. The two agendas clearly show how long the perchlorate cleanup facilities
- have been delayed and that CLWA’s continued promises since 2003 that these facilities will be
operating “next year” cannot be relied upon. We now submit the most recent timeline that indicates
the schedule to bring these facilities on line has slipped once again to June 2008. We therefore
concur with the Sierra Club's "position that further development should not be approved until these

facilities are operating.

As previously stated, the reason that this position is important is that, in a drought scenario, the
Saugus Aquifer is the souce of supply identified in the Urban Water Management Plan as the
emergency drought back-up source. Supplying water in a drought with the current number of wells
closed due to water pollution will be extremely difficult. The Urban Water Management Plan also
indicates that wells will be drilled west of I-5 to provide clean water. They will be drilled in exactly
the area proposed to provide water for the Landmark project. (Valencia’s new Saugus well is
located west of I-5 on the west end of the Magic Mountain theme park). -

As previously stated, the Santa Clara River and the Saugus Aquifer are both unajudicated basins,
(i.e. the water supply has not been legally divided and assigned to existing stakeholders).
Lennar/Newhall/ Valencia Water Co. does NOT “own” this water supply. Thus, reliance on its use
without evaluating requirements for current users and already approved units is not only foolhardy,
it is also illegal. The Supreme Court gave clear direction on this matter in its recent decision
Vineyard Area Citizens for Responsible Growih, Inc. et al. v. City of Rancho Cordova, Case No.
S132972. Both the Vineyard decision and the 5 Appellate Court decision that set aside the Santa




}

SCOPE Additional Comments on the Landmark/Newhall Ranch Project #00-196 2

Clarita Valley water purveyors® 2000 Urban Water Management Plan (Friends of the Santa Clarita
Rjver v. Castaic Lake Water Agency), require a timeline for re-instatement of this water if reliance
upon it is indicated as a source of supply, as well as an alternative source in case the supply is not
forth coming. In light of the continued delays this project is experiencing, we believe the evaluation
of alternative sources is the most prudent direction to take to ensure the public will continue to have

an adequate and clean water supply.

Additional Comments on Lennar’s Assertion that No State Water Will Be Used for this

Project

As previously stated, we concur with other commentors that the 41,000 AF Monterey Amendment
water transfer identified in the EIR as part of the total water supply may not be relied upon for
SB221 purposes since the environmental documentation is not complete. Although the EIR claims
that it will not rely on this water, in a drought the project may have no other choice. Alternatively, a
cut back in state water supply may require that the existing residents be supplied with ground water
from the project area. Such scenarios must be disclosed and considered in this EIR in light of the

Vineyard decision.

The likelihood of such a scenario and the future reliance by this project on State Water Project
supplies is indicated by the information apparently supplied to the County’s Significant Ecological
Area Advisory Commission (SEATAC), whose minutes indicate that this project will be supplied
from Valencia Water Co.’s connection in the Valencia Commerce Center, NOT from agricultural

wells as indicated by the EIR. (See attached minutes).

Further, a recent CLWA agenda also disclosed the project status of the Magic Mountain pipeline
Phase Three that will run along the Old Road and supply State Water Project water west of I-5. (See
attachment 2). We can only surmise that this pipeline, once completed will serve the Landmark

project as well as other projects west of I-5.

Conclusion

As of this date, we have currently received the lowest amount of rainfall locally ever on record.
Snowpack in the Sierras is scant due to a warming trend that has become apparent over the last fifty
years. A potential drought cycle is no longer a far off speculation, it appears to be upon us. Now all
the back-up supplies indicated in the Urban Water Management Plan may be called upon to weather
this dry period. It is imperative that we ensure all safeguards are place for future approvals and that
our community, our businesses and residents will continue to have an adequate water supply.

Secretary of the Board .






ITEM NO:;
D

;@aﬁstaic Lake Water Agency |

o Memorandum
February 16, 2007 .
To: C‘L\‘/VA Planning and Engineering Committee ?
From: William J. Manetta tJ¥w

Acting Engineering and Operations Manager
Subject: Perchlorate Remediation Program

SUMMARY

Work continues on multiple tasks to address the groundwater contamination stemming from past
manufacturing activities on the Whittaker-Bermite site. The Agency and purveyors are proceeding to
restore the production capacity of the groundwater supply wells contaminated by perchlorate, while
working on the objectives of containing the downgradient migration of perchlorate and recovering costs
incurred in responding to the perchlorate contamination. (Goal 2.1.5: Treat 2,400 gallons per minute of .
water from the Saugus Formation that is contaminated with perchlorate and restare to potable water
service. Goal 2.1.6: Develop replacement wells for capacity lost due to perchlorate contamination:)

DISCUSSION

The Agency has authorized Black & Veatch (B&V), Carollo Engineers (CE) and, Kennedy/Jenks
Consultants (K/J) to assist in providing services to respond to the various tasks associated with the
Perchlorate Remediation Program. The following table provides a status report on the activities and

tasks:

Task Group Tasks Consultant | Status
Settlement Activities | Project Description K/J . Complete.

Final Settlement K/J, Negotiations ongoing.

Nossaman

DTSC Approval Remedial K/J DTSC approved 8/16/05.
Activities Investigation (RI)

Feasibility Study (FS) | K/J DTSC approved 8/16/05.

Draft Remedial Action | K/J DTSC approved 8/16/05.

Plan (RAP)

Final RAP K/J Public Hearing held 9/7/05.

DTSC approved 1/20/06.
U.S. Army Corps of | Conceptual CH2MHill Final distributed 1/19/05.
Engineers Hydrogeology Progress report with model
Feasibility Phase Technical construction calibration distributed
Study Memorandum 10/11/05.
U.S. Army Corps of | Monitoring CH2MHIll Federal FY 2005 funding provides for
Engineers limited monitoring of existing test
Feasibility Phase wells and testing of NCWD NC13
Study Southern Saugus well. Completed
6/14/06.




Task Group Tasks' Consultant | Status
DHS Approval Source Water B&V, CE Received comments on revised
Activities (97-005) Asseslsment document from DHS 4/27/06.
Water Quality B&V, CE Received comments on revised '
Investigation document from DHS 4/27/06.
‘Source Protection B&V Received comments onsevised
Plan document from DHS 4/27/06.
Effective Monitoring B&V, CE, Received comments on revised
and Treatment CH2MHill document from DHS 4/27/06.
Human Health Risk B&V Received comments on revised
document from DHS 4/27/06. '
Alternatives B&V, CE * | Received comments on revised
Evaluation document from DHS 5/10/06.
Revised document will be returned to
DHS with Engineer's Report.
Engineers Report B&V Responded 12/19/06 to DHS
| comments received 12/1/06 on Final
Draft submitted to DHS 10/27/06.
CEQA B&V. Mitigated Negative Declaration
certified 9/14/05.
Permit Application' B&V Pending design completion.
Public Hearing B&vV Pending design’ comp‘letion.
DHS Evaluation & B&vV Pending design completion.
Permit
Implementation Easements and Right | K/J Alignment studies complete 8/08/05.
Activities of Way Document preparation in progress.
Treatment Design K/J Scheduled design completion 3/07.
Pipeline Design K/J Scheduled design completion 3/07.
Construction K/J Plan 1o start 6/07.
Startup and K/J Scheduled 6/08. )
Monitoring '

AN

The City of Santa Clarita’s Muiti-Jurisdictional Task Force and Citizens Advisory Group meeﬁngs will be
held on February 28, 2007. The bi-monthly DTSC meeting was held on January 31, 2007. The next
DTSC meeting will be held on April 17, 2007.

FINANCIAL STATUS

Setllement negotiations are ongoing with the purveyors, Whittaker-Bermite and insurance carriers.

JRL

S
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‘Magic Mountain Pipeline Phase 3

«@

This project is the continuation of a pipeline west along Magic

Mountain Parkway from the terminus of the Phase 2 pipeline east

General
CIP No:  10-5748-0053
Description:

of Interstate 5, across Interstate 5.

Facilities: Pipe Size: 42-inch
Pipe Length: 21501f
Pipe Type:  Steel
Other:

Function:

This project provides imported water to Valencia Water Company -

on the western side of Interstate 5

Site Requirements:

land owner.
Impacted Facilities: None. '

CEQA:
guidelines.

Construction Contract Status

Notice of Award:

o Notice to Proceed:
Calendar Days to Complete:
Days by Change Order:
Completion Date:
Contractor:

Contract Amount:

Amount by Change Order:
Current Contract Amount:
Work Completed to date:
Retention held by CLWA:
Retention Method:

Percent Complete:

Percent Time Elapsed:

Contractor has completed the first phase of installation of 42-inch

Status:

This project is to be constructed in public right of way. The
turnout may be located on an easement to be obtained from local

It was determined that this project is exempt under CLWA CEQA

June 8, 2005

Varies

0 _
Varies o,
Blois Construction
$2,212,696
$62,767
$2,275.463
$2,113,468
$211,347

Cash

96 percent

10 Percent

pipe, cleaned up and has moved off site. Pipe is installed from tie-in
point at Tourney Road to a point immediately west of The Old Road.
Phase 2 Construction is expected to begin in February 26, 2007.

Significant Issues:

Project requires significant coordination with Improvements to
Magic Mountain Parkway and The Old Road being constructed by

the City of Santa Clarita.

February 20, 2007



SEATAC — August 1, 2005
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item 2

SEATAC REPORT AND COMMENTS
PROJECT CUP 00-196/VTTM 53108
SEATAC MEETING DATE AUGUST 1, 2005, ITEM 2

Biota Report Prepared by Impact Sciences, Incorporated, Dated July 2005 -

Initial SEATAC Meeting for Biota Report ,

PROPOSED PROJECT CUP 00-196/VTTM 53108 — An application to subdivide the subject
property into 418 Jots, to include a maximum of 1,444 residential units, a maximun_l of 1,353,000
square feet of non-residential mixed-used space, an elementary school, a community park, three
private recreational facilities, open space and river trail uses. Off-site improvements include
buried bank stabilization and the Long Canyon Road Bridge to be developed in conjunction with
the tract development. Two borrow sites (one located south of the Santa Clara River and the other
north of State Route 126 of unspecified acreage) and possible haul routes will be located outside of
the tract map boundary but within the Newhall Ranch Specific Plan area. The domestic water
system will be connected to existing facilities within the Valencia Commerce Center to the
northeast). The proposed project site is partially within the Santa Clara River SEA (SEA g3) and
is the first phase of the Riverwood Village Planning Area development of the Newhall Ranch
Specific Plan, located north of the Santa Clara River, west of Interstate 5 and south of State Route
126, between the intersection of Chiquito Canyon Road and Castaic Creek.

SEA DESCRIPTION: Soledad Canyon and the Santa Clara River (SEA No. 23) possess several
populations of the unarmored threespine stickleback (Gasterosteus aculeatus williamsoni). This
species was formerly found in the Los Angeles, San Gabriel, and Santa Ana Rivers, but is now
restricted to the Santa Clara River and San Francisquito Canyon. For these reasons and due to
threats to its habitat, the fish species has been placed on the state and federal endangered species
lists. In the Santa Clara River, the unarmored threespine stickleback is limited to permanent
streams and pools from the mouth of San Francisquito Canyon west to the Ventura-Los Angeles
County line, and from near Lang Station east to Arrastre Canyon. ) ,

The reason the unarmored threespine stickleback has been able to survive in the Santa Clara
River is that its remaining habitat has been relatively undisturbed. The Santa Clara River is unique
in being the only major river draining the San Gabriel Mountains that has not been extensively
channelized. The vegetation consists of fresh water marsh, coastal sage scrub, oak woodland, and
riparian woodland communities. The broad wash association is unlike that found in steeper
mountain canyons, and is increasingly rare in Los Angeles County. The trees serve as habitat for
many raptorial bird species. The red-shouldered hawk is restricted to woodland communities, and
the species is becoming increasingly uncommon in southern California due to habitat destruction.
The National Audubon Society and others have expressed concern for the hawk's welfare.

The primary concern for the survival of the unarmored threespine stickleback is the loss of
suitable habitat. The species requires clean, free-flowing, perennial strcams and ponds surrounded
by native vegetation. Intermittent areas connecting perennial streams are also important during the
wet season when surface water is present. The natural vegetation and stream course slow heavy
runoff during the rainy season, decreasc destruction and siltation of habitat in downstream areas,
and provide habitat for stickleback migration between populations.
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SEATAC REPORT AND COMMENTS '
PROJECT CUP 00-196/VTTM 53108
SEATAC MEETING DATE SEPTEMBER 12, 2005, ITEM 3
Biota Report Prepared by Impact Sciences, Incorporated, Dated July 2005

First Continuation from August 1, 2005 of Initial SEATAC review for Biota Report

PROPOSED PROJECT CUP 00-196/VTTM 53108 — An application to subdivide the subject
property into 418 lots, to include a maximum of 1,444 residential units, a maximum of 1,353,000 '
square feet of non-residential mixed-use space, an elementary school, a community park, three
private recreational facilities, open space and river trail uses. Off-site improvements include
buried bank stabilization and the Long Canyon Road Bridge to be developed in conjunction with
the tract development. Two borrow sites, one located south of the Santa Clara River (215 acres)
and the other north of State Route 126 (120 acres), and haul routes will be located outside of the
tract map boundary but within the Newhall Ranch Specific Plan area. The domestic water systém
will be connected to existing facilities within the Valencia Commerce Center to the northeast).
The proposed project site is partially within the Santa Clara River SEA (SEA 23) and is the first
phase of the Riverwood Village Planning Area development of the Newhall Ranch Specific Plan,
located north of the Santa Clara River, west of Interstate 5 and south of State Route 126, between

the intersection of Chiquito Canyon Road and Castaic Creek.

SEA DESCRIPTION: Soledad Canyon and the Santa Clara River (SEA No. 23) possess several
populations of the unarmored threespine stickleback (Gasterosteus aculeatus williamsoni). This
species was formerly found in the Los Angeles, San Gabriel, and Santa Ana Rivers, but is now
restricted to the Santa Clara River and San Francisquito Canyon. For these reasons and due to
threats to its habitat, the fish species has been placed on the state and federal endangered species
lists. In the Santa Clara River, the unarmored threespine stickleback is limited to permanent
streams and pools from the mouth of San Francnsquno Canyon west to the Ventura-Los Angeles
County line, and from near Lang Station east to Arrastre Canyon.

The reason the unarmored threespine stickleback has been able to survive in the Santa Clara
River is that its remaining habitat has been relatively undisturbed. The Santa Clara River is unique
in being the only major river draining the San Gabriel Mountains that has not been extensively
channelized. The vegetation consists of fresh water marsh, coastal sage scrub, oak woodland, and
riparian woodland communities. The broad wash association is unlike that found in steeper
mountain canyons, and is increasingly rare in Los Angeles County. The trees serve as habitat for
many raptorial bird species. The red-shouldered hawk is restricted to woodland communities, and
the species is becoming increasingly uncommon in southern California due to habitat destruction.
The National Audubon Society and others have expressed concern for the hawk's welfare.

The primary concern for the survival of the unarmored threespine stickleback is the loss of
suitable habitat. The species requires clean, free-flowing, perennial streams and ponds surrounded
by native vegetation. Intermittent areas connecting perennial streams are also important during the
wet season when surface water is present. The natural vegetation and stream course slow heavy
runoff during the rainy season, decrease destruction and siltation of habitat in dovmstream areas,

and provide habitat for stickleback migration between populations.

t



SEATAC — August 1, 2005
Page 30of 3’
Item 2

' SEATAC COMMENTS AND RECOMMENDATIONS FOR PROJECT CUP 00-196/VTTM

53108:

1.

12.
13.
14.
15.

16.

Review the document for consistent use of terms such as ‘project,” ‘site,” ‘on-site,” ‘off-
site,” et cetera. The descriptions of the scope of the report given on page thre€ and the

project area on page 9 are unclear.
Clarify the necessity of the various bank-stabilization methodologies presented in

Figures 6 and 7.

Organize Table 2 systematically; herps and birds are shuffled and a superficial scan of
the table may lend the impression that amphibians are not covered; Mitigation
Measures must be proposed for cumulative biological im‘pacts.

Table 5: the discussion of survey methods for fish suggests that on-site surveys have
not been conducted; assume that unarmored three-spine stickleback is present in the
Santa Clara River above Piru Creek any time surface water is flowing.

Section 6.1.14 and elsewhere, as appropriate: the variety of Great Basin sagebrush
present on site is likely to be Artemisia tridentata var. parishii. Revise the
identification accordingly throughout the document. The presence of this taxon is
noteworthy and SEATAC recommends mitigation for losses to this taxon. '
Figure 12: provide polygons for relevant open space areas.

Page 53, first paragraph: the discussion of mitigation is inappropriate in this section;
avoid indecisive language (e.g.“...often can be partially or largely mitigated...”).
Figure 13 is very conceptual and lacks practical information; revise the base map to
provide a better context for potential movement pathways. ‘

Provide a discussion of the trapping methodologies used for rodent surveys.

. Soil cement shall not be used in the bank stabilization design; ungrouted rip-rap fis

preferred. Accommodations for streambed braiding and tributary flow must be a part
of the drainage plan for the project; this type of complexity helps stickleback escape
stochastic hazards.

There are many steep canyons within the project area that may support jurisdictional
areas not present on the jurisdictional areas map; confirm the completeness of the
jurisdictional delineation. ,

Expand section 6.2; discuss habitats used by the various wildlife species.

Section 8 — provide references to movement studies for known wildlife movement.
Clarify the term ‘major drainage’ in the Resource Management Plan.

Provide information on the release characteristics referred to in the discussion of the
County Sanitation District Facilities Plan on pages 126 and 127.

Increascd base flow in the Santa Clara River must be avoided to maintain dry
conditions down stream; reclaimed water may be sequestered during the dry season and
released later in the year. Address impacts of potential flow increases in the Santa

Clara River.

ACTION TAKEN: Review of the current version of the Biota Report will be continued at a

future SEATAC meeting. Prepare a table of impacted vegetation types for

review at that meeting.

Further SEATAC review of the project will be required subsequent 10
completion of the current review. A revised Biota Report addressing the
above SEATAC comments and recommendations will be requested



SEATAC - September 12, 2005
Page 5015
Item 3

16. Page 143: Mmganon Measure 4.6-81 does not provide mitigation for any impacts;
Mitigation measure 4.6-83 needs further detail: provide information on seasonal
restrictions to mitigation activities and methodology on how fish are to be cleared.

17. Page 144:

revise Mitigation Measure to state that 1/8-inch mesh will be used, rather

than Y-inch.
18. Page 146: Include language in Mitigation Measure 4.6-91 to require locally indigenous

species in the landscaping plan.

ACTION TAKEN:

Review of the current version of the Biota Report will be continued at a
future SEATAC meeting. . ‘

Further SEATAC review of the project will be required subsequent to
completion of the current review. A revised Biota Report addressing the
above, previous and forthcoming SEATAC comments and
recommendations will be requested.



SEATAC - September 12, 2005
" Pagedofs

]
Item 3

SEATAC COMMENTS AND RECOMMENDATIONS FOR PROJECT CUP 00-196/VTTM
i 53108 (Note: comments for the September 12, 2005 SEATAC meeting begin with Section 10
of the Biota Report):

I.

2.

~

10.

11.

12.

13.

14.

15.

Page 79, s¢éond paragraph: include 2 linkages map, incorporating the ,¢orridors
discussed in this paragraph. ‘
Provide details on the quantity, type and quality of coastal sage scrub to be retained in

impacts and mitigation. SEATAC disagrees with the assumption that the Specific Plan
EIR provides adequate mitigation for habitat losses; the Tract Map EIR must address
the mitigation required, and if mitigation areas as delineated in the Specific Plan EIR
are used, an accounting of “mitigation credits” must be made and kept up to date.
Mitigation Measure 4.6-43 is inadequate due to the phrase “may be used;” Mitigation
Measures beyond 4.6-80 are not included in the MMP provided with the report.

Page 86, first paragraph: vegetation rehabilitation/replacement is unlikely to provide
full mitigation for losses of wildlife habitat. :

Page 87, third and fourth paragraphs: provide more specificity in the discuséion of
setbacks from riparian resources. Detajls are needed as to the requirements of species
likely to occur on the project site. A minimum buffer of 100 fi. may not be suitable for
some species. Provide a reference for the “previous studies” noted in the fourth
paragraph.

Figure 16: include a grading overlay to provide context.

Page 92, third paragraph: include a statement that impacts to 887 individual slender
mariposa lilies is likely to be an underestimate.

Page 98 and 99: mitigation is needed for losses of general habitat values beyond
nesting resources to sensitive birds, and “Bio-2, Wildlife Habitat Loss” will apply to all
of the bird species.

Page 102: the May 13, 2005 rule concerning the critical habitat designation for arroyo
toad is not final; include details of the management of releases from Castaic Lake and
possible consequences in the discussion of western spadefoot toad and other sénsitive
fish and amphibian species.

Page 113 - 115: provide details of sampling methodology for water quality
monitoring; explain why selenium and mercury are not of concern in the Santa Clara

River watershed.
Page 116, third paragraph: include a mitigation measure to prohibit irrigation of

perimeter landscaping.
Page 117, last paragraph: indicate what BMPs will be used to achieve the mitigation

for construction and grading impacts.
Page 118, second paragraph: provide details as to where least Bell’s vireo and arroyo

toad occur within Castaic Creek. '
Page 119 - 128: the depth of discussions is inconsistent among the projects; provide an

equivalent level of detail for each.



SEATAC - October 3, 2005,

: " Page3of6-
. item 2
| SEATAC REPORT AND COMMENTS
PROJECT CUP 00-196/VTTM 53108
SEATAC MEETING DATE OCTOBER 3, 2005, ITEM 2 +0

Biota Report Prepared by Impact Sciences, Incorporated, i)ated July 2005

Second Continuation from August 1, and September 12, 2005 of Initial SEATAC review of Biota
Report

PROPOSED PROJECT CUP 00-196/VTTM 53108 — An application to subdivide the subject
property into 418 lots, to include a maximum of 1,444 residential units, a maximum of 1,353,000
square feet of non-residential mixed-use space, an elementary school, a community park, three
private recreational facilities, open space and river trail uses. Off-site improvements include
buried bank stabilization and the Long Canyon Road Bridge to be developed in conjunction with
the tract development. Two borrow sites, one located south of the Santa Clara River (215 acres)
and the other north of State Route 126 (120 acres), and haul routes will be located outside of the
tract map boundary but within the Newhall Ranch Specific Plan area. The domestic water system
will be connected to existing facilities within the Valencia Commerce Center to the northeast).
The proposed project site is partially within the Santa Clara River SEA (SEA 23) and is the first
phase of the Riverwood Village Planning Area development of the Newhall Ranch Specific Plan,
located north of the Santa Clara River, west of Interstate 5 and south of State Route 126 between

the intersection of Chiquito Canyon Road and Castaic Creek.

 SEA DESCRIPTION: Soledad Canyon and the Santa Clara River (SEA No. 23) possess several
populations of the unarmored threespine stickleback (Gasterosteus aculeatus williamsoni). This
species was formerly found in the Los Angeles, San Gabriel, and Santa Ana Rivers, but is now -
restricted to the Santa Clara River and San Francisquito Canyon. For these reasons and due to
threats to its habitat, the fish species has been placed on the state and federal endangered species:
lists. In the Santa Clara River, the unarmored threespine stickleback is limited to permanent
streams and pools from the mouth of San Francisquito Canyon west to the Ventura-Los Angeles
County line, and from near Lang Station east to Arrastre Canyon. '

The reason the unarmored threespine stickleback has been able to survive in the Santa Clara
River is that its remainjng habitat has been relatively undisturbed. The Santa Clara River is unique
in being the only major river draining the San Gabriel Mountains that has not been extensively
channelized. The vegetation consists of fresh water marsh, coastal sage scrub, oak woodland, and
riparian woodland communities. The broad wash association is unlike that found in steeper
mountain canyons, and is increasingly rare in Los Angeles County. The trees serve as habitat for
many raptorial bird species. The red-shouldered hawk is restricted to woodland communities, and
the species is becoming increasingly uncommon in southern California due to habitat destruction.
The National Audubon Society and others have expressed concern for the hawk's welfare.

The primary concern for the survival of the unarmored threespine stickleback is the loss of
suitable habitat. The species requires clean, free-flowing. perennial streams and ponds surrounded
by native vegetation. Intermitient areas connecting perennial streams are also important during the
wet season when surface water is present. The natural vegetation and stream course slow heavy
runoff during the rainy season, decrease destruction and siltation of habitat in downstream areas,

and provide habitat for stickleback migration between populations.




SEATAC - October 3, 2005
Page 4 of 6
Item 2

SEATAC COMMENTS AND RECOMMENDATIONS FOR PROJECT CUP 00-196/VTTM
53108 (Note: comments for the October 3, 2005 SEATAC meeting are limited to Volume III

of the Biota Report):

I.

2.

W

The revised Biota Report must provide a better accounting of impacts at the project site
and mitigations in the High Country.
Water quality and hydrology, including intermittency of flows, in the river and

tributaries must be 'maintained to ensure long term sustainability of biological

resources. i

Arroyo toad habitat is present, and populations may have been blown out by large
releases from Castaic Lake. Proper management of flows from Castaic may permit

reintroduction of arroyo toad.
Maps on pages 334 and 337 of Volume lII are not clear and legends/captions are

confusing.

Griffin (1999) reports a high level of use by arroyo toads of agricultural fields as
aestivation sites. There is good potential for high-value, low-cost aestivation habitat
restoration within the project site. Include clearance surveys for arroyo toad within
agricutural fields as a mitigation measure.

SEATAC reiterates their concern that buried bank stabilization must be rough-sided.
SEATAC requests a field trip to see the sites of proposed buried bank stabilization.

ACTION TAKEN Further SEATAC review of the project is required; prepare a revised Biota

Report addressing the SEATAC comments and recommendations detailed
above and in the minutes of the August 1 and September 1 2, 2005 minutes.



' SEATAC ltem 2 — December 5, 2005
| " Page3of6.

SEA’TAC REPORT AND COMMENTS

CUP 00-196/VTTM 53108 CONDITIONAL USE PERMIT and VESTING TENTATIVE
TRACT MAP .
o0

SEATAC MEETING DATE DECEMBER 5, 2005, ITEM 2
Revised Biota Report prepar‘ed by Impact Sciences, Incorporated, Dated November, 2005

Previous SEATAC Meetings for Biota Report August 1, September 12, and October 3, 2005.
PROPOSED PROJECT CUP 00-196/VTTM 53108 — An application to subdivide the subject
property into 418 lots, to include a maximum of 1,444 residential units, a maximum of 1,353,000
square feet of non-residentjal mixed-use space, an elementary school, a community park, three
private recreational facilities, open space and river trail uses. Off-site improvements include
buried bank stabilization and the Long Canyon Road Bridge to be developed in conjunction with
the tract development. Two borrow sites, one located south of the Santa Clara River (215 acres)
and the other north of State Route 126 (120 acres), and haul routes will be located outside of the
tract map boundary but within the Newhall Ranch Specific Plan area. The domestic water system
will be connected to existing facilities within the Valencia Commerce Center to the northeast).
The proposed project site is partially within the Santa Clara River SEA (SEA 23) and is the first
phase of the Riverwood Village Planning Area development of the Newhall Ranch Specific Plan,
located north of the Santa Clara River, west of Interstate 5 and south of State Route 126, between
the intersection of Chiquito Canyon Road and Castaic Creek. ,

SEA DESCRIPTION: Soledad Canyon and the Santa Clara River (SEA No. 23) possess several
populations of the unarmored threespine stickleback (Gasterosteus aculeatus williamsoni). This
species was formerly found in the Los Angeles, San Gabriel, and Santa Ana Rivers, but is now
restricted to the Santa Clara River and San Francisquito Canyon. For these reasons and due to
threats to its habitat, the fish species has been placed on the state and federal endangered species
lists. In the Santa Clara River, the unarmored threespine stickleback is limited to permanent
streams and pools from the mouth of San Francisquito Canyon west to the Ventura-Los Angeles
County line, and from near Lang Station east to Arrastre Canyon.

The reason the unarmored threespine stickleback has been able to survive in the Santa Clara
River is that its remaining habitat has been relatively undisturbed. The Santa Clara River is unique
in being the only major river draining the San Gabriel Mountains that has not been extensively
channelized. The vegetation consists of fresh water marsh, coastal sage scrub, oak woodland, and
riparian woodland communities. The broad wash association is unlike that found in steeper
mountain canyons, and is increasingly rare in Los Angeles County. The trees serve as habitat for
many raptorial bird species. The red-shouldered hawk is restricted to woodland communities, and
the species is becoming increasingly uncommon in southern California due to habitat destruction.
The National Audubon Society and others have expressed concern for the hawk's welfare.

The primary concern for the survival of the unarmored threespine stickleback is the loss of
suitable habitat. The species requires clean, free-flowing, perennial streams and ponds surrounded
by native vegetation. Intermitient areas connecting perennial streams are also important during the
wet season when surface water is present. The natural vegetation and stream course slow heavy
runoff during the rainy season, decrease destruction and siltation of habitat in downstream areas,
and provide habitat for stickleback migration between populations.




SEATAC Item 2 — December 5, 2005
Page 4 of 6

, SEATAC COMMENTS AND RECOMMENDATIONS FOR PROJECT 00-196/VTTM

53108:

6.

The hydrological assessments are too presumptive; a more in-depth analysis of

hydrology is needed.
The maintenance of roughness in flow within the Santa Clara River is the biggest

biological issue for this project, as channel roughness is the driving force behind

encouraging heterogeneity in habitats within the floodplain. Bank stabilization designs
that have been presented to SEATAC are fundamentally smooth-sided. Given the fact
that they will be buried, they may be expected to remain unexposed in the short term;
nevertheless, buried banks will be exposed with time (gs other buried bank structures
have been exposed in the region within several years of their emplacement), and a
genuinely long-term approach to maintaining roughness of flow must be incorporated
in the overall project design. This roughness may be accommodated at the banks or
within the channel itself and may be facilitated through the used of large rip-rap in the
overburden used to bury the stabilization or through the use of A-Jacks or snmxlar
interlocking modular units.

SEATAC is skeptical that otherwise mitigable impacts of this project are being
improperly referred back to the Specific Plan which did not adequately addreds such
impacts. The table on page 149 needs to be qualified in terms of what mitigations are
possible in regard to habitat impacts and which are not. -A fuller discussion of
overriding considerations relative to the Specific Plan is needed to properly understand
which impacts of Landmark village may justifiably require mitigation.

Provide information on ACOE and CDFG requirements for the project through the
pending master permit so that SEATAC can have a context in which to view the
mitigation responsibilities of the County (including mitigation for impacts to
spineflower and water quality).

References to flooding as an ‘infrequent’ event minimize its ecological importance.
Infrequent events may be extremely important in determining the future course of

ecological developments.
An aggressive invasive species management plan is needed.

ACTION TAKEN: Further SEATAC review is required; incorporate the above SEATAC

comments in the Biota Report.



‘ ' SEATAC Item 2 - January 9, 2006
Page 3 0f 8

'SEATAC REPORT AND COMMENTS

CUP 00-196/VTTM 53108 - CONDITIONAL USE PERMIT and VESTING TENTATIVE
' TRACT MAP :

1

SEATAC MEETING DATE JANUARY 9, 2006, ITEM 2
Revised Biota Report prepa’red by Impact Sciences, Incorporated, Dated November, 2005

Previous SEATAC meeting for Revised Biota Report December 5, 2005.'

PROPOSED PROJECT CUP 00-196/VTTM 53108 — An application to subdivide the subject '
property into 418 lots, to include a maximum of 1,444 residential units, a maximum of 1,353,000 -
square feet of non-residential mixed-use space, an elementary school, a community park, three
private recreational facilities, open space and river trail uses. Off-site improvements include
buried bank stabilization and the Long Canyon Road Bridge to be developed in conjunction with
the tract development. Two borrow sites, one located south of the Santa Clara River (215 acres)
and the other north of State Route 126 (120 acres), and haul routes will be located outside of the
tract map boundary but within the Newhall Ranch Specific Plan area. The domestic water system"
will be connected to existing facilities within the Valencia Commerce Center to the northeast).
The proposed project site is partially within the Santa Clara River SEA (SEA 23) and is the first
phase of the Riverwood Village Planning Area development of the Newhall Ranch Specific Plan,
located north of the Santa Clara River, west of Interstate 5 and south of State Route 126, between

the intersection of Chiquito Canyon Road and Castaic Creek. :

SEA DESCRIPTION: Soledad Canyon and the Santa Clara River (SEA No. 23) possess several
populations of the unarmored threespine stickleback (Gasterosteus aculeatus williamsoni). This
species was formerly found in the Los Angeles, San Gabriel, and Santa Ana Rivers, but is now -
restricted to the Santa Clara River and San Francisquito Canyon. For these reasons and due to
threats to its habitat, the fish species has been placed on the state and federal endangered species
lists. In the Santa Clara River, the unarmored threespine stickleback is limited to permanent
streams and pools from the mouth of San Francisquito Canyon west to the Ventura-Los Angeles
County line, and from near Lang Station east to Arrastre Canyon. .

The reason the unarmored threespine stickleback has been able to survive in the Santa Clara
River is that its remaining habitat has been relatively undisturbed. The Santa Clara River is unique
in being the only major river draining the San Gabriel Mountains that has not been extensively
channelized. The vegetation consists of fresh water marsh, coastal sage scrub, oak woodland, and
riparian woodland communities. The broad wash association is unlike that found in steeper
mountain canyons, and is increasingly rare in Los Angeles County. The trees serve as habitat for
many raptorial bird species. The red-shouldered hawk is restricted to woodland communities, and
the species is becoming increasingly uncommon in southern California due to habitat destruction.
The National Audubon Society and others have expressed concern for the hawk's welfare.

The primary concern for the survival of the unarmored threespine stickleback is the loss of
suitable habitat. The species requires clean, free-flowing, perennial streams and ponds surrounded
by native vegetation. Intermittent areas connecting perennial streams are also important during the
wet season when surface water is present. The natural vegetation and stream course slow heavy
runoff during the rainy season, decrease destruction and siltation of habitat in downstream areas,
and provide habitat for stickleback migration between populations.




SEATAC Item 2 — January 9, 2006
Page 4 of 8

 SEATAC COMMENTS AND RECOMMENDATIONS FOR PROJECT 00-196/VTTM
53108:

1. The High Country dedication shall be made prior to the issuance of the grading permit
for Landmark Village, rather than subsequent to recordation of the 2,500" unit, as
originally proposed in the Newhall Ranch Specific Plan.

2. Monitoring reports submitted to the County as part of the Mmgauon/Momtormg
Program shall also be submitted to SEATAC members for their review and comment.

ACTION TAKEN: No further SEATAC review of the Biota report is required; incorporate, the
above SEATAC comments in the Draft EIR.

i
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Los Angeles County Regional Planning Commission

320 W. Temple St. ! v
.Los Angeles, CA 90012 REGIONAL PLANNING COMMISSION

Re: Landmark Villa%e Project # 00- 196 Tract Map #53108 Santa Clarita Area for
Agenda Item Jan 9", 2008

Honorable Commissioners:

Sierra Club believes there are several errors in the FEIR for this project and requests
that they be corrected before any approval is granted by your Commission. »

In July 2006, the Angeles Chapter of the Sierra Club passed a resolution opposing
the approval of new housing units in the Santa Clarita Valley until the facilities to
clean up the contaminated water supply wells in this area are built and funct:omng

(attached)

The Sierra Club would like to express its concern over the continued approval of new
housing units before these wells, contaminated with ammonium perchlorate and other
pollutants, have been returned to service. Although contaminated wells would not
immediately serve this project, they are part of the overall water supply in the Santa
Clarita Valley. The inability of Saugus Wells No. 1 and .2 to provide water

necessitates the use of an alternative supply. ,

To date, that alternative supply has come from an increased use of the State Water
Supply from Northern California. Since that supply has now been severely reduced
by the Federal Court Wanger decision (attached), it is imperative that these wells be
returned to service before approvmg additional housing units in the Santa Clarita

Valley.

Since 2004, the water agencies continue to assert that these remediation facilities will
be functioning “next year”. We have attached two timetables indicating the persistent
delay of this remediation project. It is time for your Commission to encourage action
on this issue by delaying any further approvals until these facilities are actually -

functlomng

Additionally, the Saugus aquifer was supposed to act as the back up water source for
any drought experienced in the Santa Clarita Valley. With two of its highest
production wells closed down, and the contamination still spreading, we believe that it

cannot serve this function.



The FEIR claims that since none of the polluted wells will serve the Newhall Ranch
project, concern over these contaminated wells should not affect its approval.
However, the water supply in the Santa Clarita Valley is not divided up or allocated to
any one company or area. Therefore any reduction in water supply from one source
in the Santa Clarita Valley, such as the Saugus Aquifer, will affect the ability of all
water agencies to supply existing residents and businesses as well as projects that

have already been entitled.

With thousands of units already in inventory due to the housing slowdown, your
Commission has the opportunity to take the time to examine this issue more closely
before approving this project. The Sierra Club requests that your Commission ensure
a healthy and safe drinking water supply for the Santa Clarita Valley by denying this
project until an updated water service assessment is provided and the water supply

contamination problem is resolved.
Sincerely,

Jennifer Robinson

Jennifer Robinson

Conservation Coordinator

Attachments:
Sierra Club Resolution regarding Ammonium Perchlorate Pollution in

the Santa Clarita Valley
Castaic Water Agency Perchlorate Clean-up Timetables
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Resolution of the Executive Committee of the Ahgeles Chapter

The Angeles Chapter opposes additional land use approvals in
Santa Clarita that rely on water from the contgminated Saugus
aquifer until clean up facilities to remove the ammonium
perchlorate, NDMA and other pollutants from this ground water
source are functioning.

Approved unanimously
7-23-06 '



TERNO: 5

Castaic Lake Water Agency

Memorandum
January 19, 2007 ‘
To: CLWA Planning and Engineering Committee *
Fromx: William J. Manetta W

Acting Engineering and Operations Manager
Subject:  Perchlorate Remediation Program |

SUMMARY

Work continues on multiple tasks to address the groundwater contamination stemming from past
manufacturing activities on the Whittaker-Bermite site. The Agency and purveyors are proceeding to
restore the production capacity of the groundwater supply wells contaminated by perchlorate, while
working on the objectives of containing the downgradient migration of perchlorate and recovering costs
incurred in responding to the perchlorate contamination. (Goal 2.1.5: Treat 2,400 gallons per minute of
water from the Saugus Formation that is contaminated with perchlorate and restore to potable water
service. Goal 2.1.6: Develop replacement wells for capacity lost due to perchlorate contamination.)

DISCUSSION

The Agency has authorized Black & Veatch (B&V), Carollo Engineers (CE) and Kennedy/Jenks
Consultants (K/J) to assist in providing services to respond to the various tasks associated with the
Perchlorate Remediation Program. The following table provides a status report.on the activities and

tasks:

Task Group Tasks Consultant | Status
Settlement Activities | Project Description K/J Complete.
Final Settlement K, Negotiations ongoing.
Nossaman .
DTSC Approval Remedial Investigation | K/J | DTSC approved 8/16/05.
Activities {RH _
Feasibility Study (FS) K/J DTSC approved 8/16/05.
Draft Remedial Action K/J DTSC approved 8/16/05.
Plan (RAP)
Final RAP K/J Public Hearing held 9/7/05.
DTSC approved 1/20/06:
U.S. Army Corps of Conceptual CH2MHill Final distributed 1/19/05.
Engineers Feasibility | Hydrogeology Progress report with model
Phase Study - Technical construction calibration distributed
Memorandum 10/11/05. ‘
U.S. Army Corps of Monitoring CH2MHill Federal FY 2005 funding provides for
Engineers Feasibility limited monitoring of existing test
Phase Study wells and {esting of NCWD NC13
Southern Saugus well. Completed
6/14/06.




b

Task Group

Tasks !

Consultant

Status

DHS Approval
Activities (97-005)

Source Water

| Assessment

B&V, CE

Received comments on revised
document from DHS 4/27/06.

Water Quality

| Investigation

B&vV, CE

Received comments on revised .
document from DHS 4/27/06. .

Source Protection Plan

B&V

Received comments on¢evised
document from DHS 4/27/06.

“Effective Monitoring

and Trgzatment

B&V, CE,
CH2ZMHIll

Received comments on revised
document from DHS 4/27/06.

Human Health Risk

B&V

Received comments on revised
document from DHS 4/27/06.

Alternatives Evaluation

B&v, CE

Received comments on revised
document from DHS 5/10/06.
Revised document will be returned to
DHS with Engineer’s Report.

Engineers Report

B&V

Responded 12/19/06 to DHS
comments received 12/1/06 on Final
Draft submitted to DHS 10/27/06.

CEQA

B&V

Mitigated Negative Declaration

‘certified 9/1 4/Q5.

Permit Application

B&vV

Pending design completion.

Public Hearing

B&vV

Pending design completion.

DHS Evaluation &
Permit

B&V

Pending design completion.

Implementation
Activities

Easements and Right
of Way

K/J

Alignment studies complete 8/08/05.
Document preparation in progress.

Treatment Design

K/J

Scheduled design completion 1/07.

Pipeline Design

K/J

Scheduled design completion 1/07.

Construction

K/J

Plan o start 3/07.

Startup and Monitoring

K/J

Scheduled 12/07.

The City of Santa Clariia’s Multi-Jurisdictional Task Force and Citizens Advisory Group meetings will be
held on February 7, 2007. The next bi-monthly DTSC meeting will be held on January 31, 2007.

FINANCIAL STATUS

Settlement negotiations are ongoing with the purveyors, Whittaker-Bermite and insurance carriers.

JRL




PERCHLORATE CONTAMINATION PROGRAM MANAGEMENT (Continued From Previous Page) '

: DISCUSSlON '
The following table prowdes a status report on the activities and tasks: '
‘Task Group Tasks Consultant Status
Settlement Activities Pro;ect Description K/dJ , 'Comp!ete
{ Final Settlement K/, Settlement Agreement took effect on .
' Nossaman | 7/13/07 with U.S. District Court approval.
DTSC Approval 'Remedial K/J - - | DTSCapproved 8/16/05.
Activities - . investigation (RD : ,
, Feasibility Study (FS) | KiJ - | DTSC approved 8/16/05.
DTSC Approval Draft Remedial Activbn TR DTSC approved 8/16/05.
’ Actlvmes Plan (RAP)
| Final RAP K/d “Public Hearing held 9/7/05.
DTSC approved. 1/20/06.
{ Final RAP 1K Public Hearing held 9/7/05.
' : : 1 | DTSC approved 1/20/06.
U.S. Army Corps of | Conceptual | CH2MHill | Final distributed 1/19/05.
Engineers | Hydrogeology: Progress report with model construction
Feasijbility Phase Technical calibration distributed 10/11/05.
Study Memorandum .
‘DPH Approval Source Water | B&Y, CE | Received comments on revised
Activities (97-005) Assessment : document from DPH 4/27/06.
Water Quality B&V, CE Received comments on revised
Investigation. document from DPH 4/27/06. -
Human Health Risk B&V Received comments on revised
document from DPH 4/27/06.
Source Protection B&vV Received comments on revised
Plan document from DPH 4/27/06.
Effective Monitoring B&V, CE, Received comments on revised
.| and Treatment CH2MHill document from DPH 4/27/06.
| Altefnatives B&V, CE Received comments on revised
Evaluation | document from DPH 5/10/06. Revised

document will be returned to DPH with
Engineer's Report.

Engineers Report B&V Responded 12/19/06 to DPH comments
received 12/1/06 on Final Draft
submitted to DPH 10/27/06.

Letter with DPH comments was recetved
on 8/20/07. DPH's comments will not
impede moving forward with completing *|
design and commencing construction.

CEQA B&V Mitigated Negative Declaration certified
9/14/05.




PERCHLORATE CONTAMINATION PROGRAM MANAGEMENT (Contlnued From Previous Page)

, Task Group Tasks ' Consultant Status
, | DPH Approval Permit Application B&V | Awaiting response from DPH.
| Activities (97-005) ' '
| "~ Public Hearing B&Y Awaiting response from DPH.
| DPH Evaluation & B&Y Awaiting response from DPH.

‘ -Permit . ' _
Implementation | Easements & Right of | K/J Easement and right-of-way acquisition in
Activities Way 1 progress.

Treatment Design K/J Design completed 6/07. Bids received
‘ 8/2/07. Contractor has submitted
contract documents. Pre-construction
| meeting 11/7/07. _
Pipeline Design 1KY Design completed 6/07. Bids received:
: ' ' | 8/2/07. Pre-construction meeting
11/14/07. »
| Construction KJ [ Treatment: Pre-construction meeting
held 11/7/07; Notice to Proceed |ssued
t effective 11/14/07.
P:pehne. Pre-construction m'eeting held
11/14/07; Notice 1o Proceed pending
. execution of Power Ford lease.
K/J Scheduled 12/08.

Startup and Monitoring

The next Multi-Jurisdictional Task Force and C:tlz‘envs Advisory Group meetings will be held on December
12, 2007. The next DTSC meeting is scheduled for January 22, 2007. The next Technical Meetmg is

scheduled for December 11, 2007.

- FINANCIAL STATUS

The Settlement Agreement among CLWA, the purveyors, Whittaker-Bermite and insurance carriers is
now in effect. First payments have been made for most expenses through 11/15/07. Approval of
payments will be considered (retroactively) at future Technical Committee meetings.

CAPITAL IMPROVEMENT PROJECTS

Sand Canyon Prpelme and Reservo;r

(FY 2007/08 Goal 2.1: Construction — CL WA will build facilities which reflect the best available

technology and materials, in a cost effective and timely manner.)

Completed Work:

The reservoir was placed in service on August 14, 2007. SCE installed permanent electrical service.
The contractor demobilized from the site. Hydroseeding and erosion control measures were installed.
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) ~ Los Angeles County Regional Plar‘ming Commission . 800C 20 NVT ’M ,r:
and Mr. Daniel Fierros/ Ms. Susan Tae, Samuel Dea, project staff G K ;\.}f
320 W. Temple St. 3 /f\\ f} éj_f é\}j g} @ .

Los Angeles CA 90012

Tt R0fu/ oy

Re: Newhall Ranch Landmark Vlllage Pro;ect No. 00-196- (5)

Dear Honorable Commissioners:

Thank you for the extension for the hearing date for the Landmark Village FEIR to January 9, 2008.
We have received the agenda for the upcoming meeting and are concerned that that this item is

scheduled as a consent item at this meeting.

While the EIR process has provided a long dialogue between Impact Sciences and concerned :
organizations like the Sierra Club, we and the public have not received adequate opporturities to express '
concerns to the decisions makers in Los Angeles County. It is important to enable public involvement
with the planning process for this controversial project. ‘

“Therefore, we request that the item be removed from the consent calendar to allow an opportunity for
public comment before the Regional Planning Commission.

' The Sierra Club Angeles Chapter will provide additional written comments on the FEIR, but wished to
submit this request immediately. ' '

We thank you in advance for ensuring that this project receivés a thorough public review,

2,

Jennifer Robinson
Conservation Coordinator
Sierra Club Angeles Chapter

Sincerely,
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Angeles Chapter

FAX TRANSMISSION

To: Los Angeles County Planning Comutission é 7212 ) b7 o~ ¢ Y 3({
Fr:  Jennifer Robinson, Conservation Coordinator i

Date; January 3, 2008
Pages: 2, including cover

RE: Newhall Ranch, Landmark Village Pioject No. 00-196-(5)

Please see attached
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Dear Commissioners:

The California water Impact Network (C-WIN) wishes to thank the commissioners for
extending the comment period on this very important project to Jan 9™ 2008 to allow us timé

to comment without interrupting our holidays.

We further request that this item be removed from the consent calendar and that
interested public be allowed to speak on the matter. As we are sure you are well aware,
circumstances regarding water supply for new projects in the Santa Clarita Valley and | ,
throughout California have changed substantially due to a recent Federal Court decision that
we will discuss in further detail below. We believe that it is imperative that your commission
has the opportunity to hear from the public about these changed circumstances and how they
may affect the Santa Clarita Valley.

In our comment letter of Feb. 11, 2007 we requested that you evaluate the Landmark
Village development and the Newhall Land and Farming Company Specific Plan in light of
the recent California Supreme Court’s decision, Vineyard Area Citizens for Responsible
Growth. Inc. et al. v. City of Rancho Cordova, Case No. $132972. in which the Court found
that EIR’s Jong term water planning to be inadequate. The Vineyard decision makes clear
that water purveyors and land use planners must objectively and in good faith disclose the
uncertainty associated with potential sources of water, and identify and evaluate alternative
sources in light of such uncertainly. The Vineyard decision also makes clear that the
outcome of future environmental reviews that could affect the identified water supplies may
not be assumed. The DEIR’s cumulative impacts analysis significantly understates the
potential impacts, failing to adequately analyze the present project’s role as one part of one of
the largest spraw] development projects in California’s history. The cumulative impacts
analysis for water supply does not seem to ensure that all Newhall related development is

being considered. Your Topical Response #5 merely states that there is not need for you to
make such an evaluation. We believe that this answer is non-responsive to our request for
evaluation. The argument that Landmark will only utilize ground water is not sufficient due
to the fact that the Santa Clara Vallev ground water basins are unajudicated. Thousands of
units are already approved, but unbuilt and will be supplied from that ground water basin in
the now current circumstance that State Water Project water will not be available to those
developments. We now re-state our request for an evaluation of long-term availability of
water supply under the Vinevard decision.




The DEIR seems 10 rely on overly optimistic assumptions about the fong-term reliability
of the water that can be delivered from the aliuvial aquifer to show that State Water Project
water is not required for this project (4.10-3). This is not an adjudicated aquifer and therefore
for the Newhall Ranch Co tc “assume” that it “owns” the rights to this water is not valid.
Since there is no evaluation of the already approved, but unbuilt units in the Santa Clarita
Valley that are currently dependant on State Water Project Water, now reduced by the Dec.
17" Federal Court Wanger Decision, there is no assurance that a given level of water will be

available for permanent development.

We believe a valid evaluation of whether the local groundwater basins are at risk of
serious shortfall in light of the State Water Project cutbacks is required. Such an evaluation is
also a required Water Resources mitigation to the Specific Plan. An updated evaluation of
the ground water basins and the Santa Clara River must be includ?d in the DEIR

Another area of significant new information is the fact that many of CLWA’s water
storage projects and water transfers rely on Article 21 Water. This water is coming from so
called “surplus” water which will is no longer available under the Wanger decision. This
new information must be evaluated

If existing long term demand, as indicated in the DEIR 4.10-7, is 70,755 AFY plus
Agricultural demand of 12,786 AFY, any additional new demand will clearly depend on the
reliability of the SWP Table A amounts when cumulative impacts are considered. The
“banked” water in the BV/RRB account (20,000 AF) and the Semitropic account (17,000 Al&‘)
are ONE TIME occurrences and not a regular yearly transfer. They rely on Article 21 water
that is not available under the Wanger Decision. That will eliminate 37,000 AF from the

bottom line when considering the long term demand.

The DEIR claims that the SB 610 Water Service Assessment (WSA) for Landmark
Village shows that there will be sufficient water for the entire Santa Clarita Valley through
2030, even in the driest years, therefore there is no problem with cumulative impacts or long
term supplies. This statement must be re-evaluated based on the new information
resulting from the Federal Court Decision issued by Judge Oliver Wanger on Dec. 17" 2007
and the subsequent cutbacks on state water deliveries ordered by DWR to comply with that
Decision. These cutbacks and other new information that has become available since the
DEIR was released constitute substantially changed circumstances and invalidate the
information provided in this water service assessment and the DEIR. Further, this new
information will requife agency re-evaluation of all the documentation on which the DEIR

and the WSA are based, including:

e the reliaﬁilily of the SWP water when it is based on the questionable CalSim 11
Model and global warming has not been considered

¢ using the 41,000 AF transfer as a done deal in spite of current litigation

counting on groundwater from an unadjudicated basin as the it is owned by Newhall
Land, when in fact it will have to serve pre-existing projects when state water is not
available

¢ depending on the 2005 CLWA UWMP which fails to address the likelihood that the
planned development of the 21,000-home Newhall Ranch will not be able to utilize
water currently applied to agricultural uses on the site for this development’s
proposed domestic uses, due to the excessive levels of total dissolved solids (TDS) in
this water. If Newhall Ranch cannot utilize its existing agricultural water for its
projected domestic uses, then its demand for potable water will compete with other
projected demands, potentially exceeding available supplies




The DEIR alludes (o alternative water sources which might be availabie in a “Planned
Water Supply Program” but then does not outline what that program might be. This
information should be provided with an evaluation of the new circumstances regarding
reduced state water availability. This is not useful information about providing adequate

water supplies. ,

We continue to assert and ask that you evaluate the fact that this proposed development
is based on water supply assessment documents that are flawed and currently being
challenged in court. These documents include, but are not limited to, CLWA’s 2005 Urban
Water Management Plan (UWMP) and DWR’s Draft SWP Water Delivery Reliability Report
2005. This EIR is relying on a 41,000 acre foot transfer of permanent Table A Allocation
from the Kern County Water Agency that is not finalized and is currently in litigation.

We believe that these documents and the purported water tran'sfer are further
compromised by recent court rulings that include;

¢ the October 2005 ruling by the 3™ District Court of Appeal overturning the
CALFED Record of Decision. This decision required analysis of sending
significantly less water south of the San Francisco/San Joaquin Delta which, if
implemented, would curtail deliveries from the SWP.

the 2™ District Court of Appeal ruling in California Oak Foundation v. City of
Santa Clarita (2005) 133 Cal. App. 4™ 1219, 1236, that overturned the Gates-King
EIR because it was based on the illegal 41,000 AF water transfer from Kern County.
This DEIR is repeating the CEQA error identified in Cal Oak, “turning CEQA on its
head” by suggesting that the “pre-ordained outcome of the process is continued use

of the 41,000 AF of water.”

¢ Now, with the recent 3™ District Court of Appeal decision, the RCRC decision
(JCCP No. 4152) setting aside the CALFED EIR and overturning the CALFED
ROD because of the failure of the CALFED EIR to analyze sending less water south
of the San Francisco Delta, it is imperative for CLWA to be cautious in reporting the
SWP reliability.

e the February 9%, 2006 3" District Court of Appeal ruling in which Golden Gate
Audubon prevailed and the court ordered that existing salinity standards in the Bay
Delta be upheld; and the subsequent Order by the State Water Resources Control
Board (SWRCB) requiring DWR and the CVP to shut down their pumps if the
salinity standards are not met which means that more water must be left in the San
Joaquin River and the Bay Delta and therefore there is less water to pump to southern
California.

¢ the April 2, 2007 Decision by Judge James Chalfant setting aside the Castaic Lake
Water Agency 41,000 ft Water transfer EIR due to its failure to disclose that DWR
could modify its contracts to reduce water supply. (attached)

¢ the Expert Testimony of John Leahigh, August 21,2007, submitied in the matter
NRDC V. Dept. of the Interior, stating the impact of Delta Pumping on endangered
fish species (attached)

¢ the December 17™ 2067 Federal Court Decision by Oliver Wanger that ordered a

reduction in State Water Project water to reduce impacts o the endangered Delta
Smelt caused by pumping from the Sacramente Delta. (attached)
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Because of the recent under realization codified in the Wanger Decision that several
species of fish in the Bay Delta including the delta smelt, split tail, winter run salmon and
severa} others, are on the verge of extinction and that a very likely cause of that problem is
over pumping in the Delta, it is very important for developers in southern California to start
making the connection that there will be Jess water in the SWP and the CVP available to

them. Global warming further exacerbates this problem.

A reduced flow of water from the Sacramento Delta is no longer speculative. Based on
the Wanger Decision cited above, the Dept. of Water Resources released an Initial Allotment
Notification (attached) of only 25% of CLWA'’s contracted amount. According to CLWA’s
own water supply report found in the Appendices to the FEIR, this means there is an
inadequate water supply for existing residents in the Santa Clarita Valley in 2008.

As the Commission is aware, CLWA is relying on the transfer of 41,000 AF of
agricultural water allocation from the Kern County Water Agency that is currently under
litigation. The DEIR does not disclose that any non-Monterey transfer would be subject to
the Article 18(a) agricultural cut-backs during shortages making this non-firm water of little
value for residential and commercial development. Without the DWR Monterey Plus EIR
being final, and with the current litigation, CLWA should not be citing 95,200 AF as its
“firm” SWP allocation. In their brief submitted to the Chalfant Court (Decision attached)
DWR in fact asserted their right to change this contract. The Judge cited to this fact in
finding that the contract for the 41,000 AF transfer could be changed. Thus, the 41,000 AF
transfer was specifically singled out as NOT final. An alternative evaluation of water supply
reliability based on this fact should be included in the EIR.

SWP Contract Monterey Amendments Articles 18 (a) & (b) issues

CLWA is a municipal water agency and a great deal of its imported water is coming from
the State Water Project. Much of this imported water is being relied upon for building
housing units in the Newhall Land and Farming area. The 41,000 AF of proposed transfer
water from the Kern County Water Agency is agricultural, and DWR has not finalized the
Monterey Plus EIR, therefore it is imperative that this draft UWMP wait until the Monterey
Plus EIR becomes final before counting on the 41,000 AF water transfer. Article 18(a) of the
SWP water contracts requires that agriculture take the first cut backs in SWP deliveries
during drought years. This is a very important safe-guard for municipal water supplies.
Article 18(b) states that DWR will only promise what it can actually deliver on a long range
basis, thus eliminating “paper water”, water that really doesn’t exist. One of the most
contentious parts of the PCL Monterey litigation was the fact that implementation of Article
18(b) was never analyzed as an alternative. The new Monterey Plus EIR alternative analysis
includes re-instatement of these two Articles as a possible alternative. Should this alternative
become the “preferred project”, the reliable delivery of CLWA's State Water allotment will
be significantly reduced. That is why it is important to wait for the certification on the new
Monterey EIR.

We believe that Newhall may try to cite the recent West Creek Decision in an attempt to
state that the CLWA 41,000 AF Water Transfer is final. As you know, the West Creek
project was approved in 2001. Most of the significant water decisions, including most
specifically the Wanger Decision, were not available to the Court for its review of this
project. Therefore the circumstances of that approval were substantially different than the
project currently before vou. You now have an opportunity to re-evaluate the water situation
in the Santa Clarita Valley and make a positive decision based on this new information that
will benefit the residents and businesses of this area.

C-WIN incorporates by reference all other comments opposed to this EIR.



Sincerely,

# -
e g £ ~i 4
(antee Nureet,
Carolee K. Krieger, President
i
808 Romero Canyon Road
Santa Barbara, CA 93108 l

PH: (805) 969-0824

Attachments:

1. Expert Testimony of John Leahigh, August 21%, 2007

2. Statement of Decision, C-Win v. CLWA, Judge James Chalfant
3. Decision of Judge Oliver Ranger, Federal Court, Dec. 17% 2007 .
4. Excerpt from the Alternatives Analysis in the new Monterey EIR released October, 2007

5. Tl DR S5fe Woktr Troiet Allocokion Neotite
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EDMUND G. BROWN IR.

Attorney General of the State of California
MARY E. HACKENBRACHT

Senior Assistant Atiorney General
DEBORAH A. WORDHAM, SBN: 180508
CLIFFORD T. LEE, SBN: 74687

Deputy Attorneys General
455 Golden Gate Avenue, Suite 11000

" San Francisco, CA 94102-7004

Telephone: (415) 703-5546
Fax: (415) 703-5480
Email: Cliff Lee@doj.ca.gov

Attorneys for Defendant-Intervenor

Filed 07/08/2007 Page 10of7

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

NATURAL RESOURCES DEFENSE
COUNCIL, et al.,

Plaintiffs,

V.

DIRK KEMPTHORNE, in his official capacity
as Secretary of the Interior, et al.,

Defendants,

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY and WESTLANDS WATER
DISTRICT; CALIFORNIA FARM BUREAU
FEDERATION; GLENN-COLUSA
JRRIGATION DISTRICT, et al.;
CALIFORNIA DEPARTMENT OF WATER
RESOURCES, and STATE WATER
CONTRACTORS,

Defendant-Intervenors.

1, John Leahigh, declare as follows:

05 CV 01207 OWW (LJO) '

¢

DECLARATION OF JOHN
LEAHIGH IN SUPPORT OF THE
CALIFORNIA DEPARTMENT OF
WATER RESOURCES’
PROPOSED INTERIM REMEDY

Hearing:
Time:
Courtroom:
Judge:

August 21, 2007

9:00 am.

3

Hon. Oliver W. Wanger

1. I am employed by the Department of Water Resources (DWR) as Chief of the Project

Operations Planning Branch (POPB) within the Division of Operations and Maintenance. | have

been in my current position since March 2005,

DEC LEAHIGH IN SUPF CF CALIF DWR’s PROPOSED INTERIM REM,  No. 05 CV 0127 OWW (TAG)

i
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2. I am responsible for short-term planning of water operations for the State Water Project

(SWP).' These planm'r;g responsibilities include the estimation of delivery capabilities of the SWP
and forecasted water export operations from the Sacramento/San Joaquin Delta (Delta) through the
Harvey O. Banks Delta Pumping Plant (Banks), Skinner Fish Protectic‘m Facility (Skiﬁner), and
Clifton Court Forebay (CCF).

3. Prior to taking tfns position of Chief of the POPB, I work?d within the branch in various
engineering classiﬁcaﬁons from November 1996 through February 2005. Thave worked for DWR
since May 1992. 1 received a Bachelor’s degree in Civil Engineering from the University of New
Mexico in 1989 and a Mastér’s degree in Civil Engineering with emphasis on Water Resources
Engineering from California State University at Sacramento in 1999. 1 am a registered Civil
Engineer in the State of California.

4. One of my responsibilities as Chief of the POPB is to supervise the work of engineering
staffthat develop and monitor studies, projections and delivery capabilities of the SWP. I coordinate
with a team of engineers to plan and schedule water export operations based on water availability,
water permit/quality restrictions, environmental needs, and projected hydrology.

5. I have personal knowledge of the facts stated h’erein; and, if called to do so, could and

{| would testify competeﬁﬂy thereto.

6. I am familiar with and contributed to the development of the proposed remedy actions, set

forth in the Delta Smelt Action Matrix for Water Ylear 2008 (Action Matrix)Y, proposed by the
United States Fish and Wildlife Service (USFWS), as supported by DWR. The Action Matrix has
been developed to minimize and prevent adverse impacts to delta smelt and its habitat from SWP
and CVP operations during the interim period pending completion of the consultation on the delta

smelt with USFWS. 1am informed and believe that the USFWS will complete the consultation and

‘issue its biclogical opinion before August 2008.

11/

1. A copy of the Action Matrix is attached as Exhibit A to the Declaration of Jerry Johns in
Support of the California Department of Water Resources’ Proposed Interim Remedy, filed
concwrently herewith.

DEC LEAHIGH IN SUPP CF CALIF DWR’s PROPOSED INTERIM REM
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7. I have worked with POPB staff to develop an estimate of the water costs associated with

implementation of the 'Action Matrix through July 2008.

8. For the purposes of the following analysis, “water costs” are defined as the estimated

export reductions and the estimated reductions in deliveries of water to CVP/SWP contractors

for 2008 as a result of implementing the actions described in thé Action Matrix.

9. The term baseline” is defined as the expected delivery of water without implementing the

Actions proposed in the USFWS remedy matrix. Baseline water deliveries often vary depending
|

on hydrology and the costs estimates are based on two different hydrology assumptions, as

described in detail below.

10.  Water supply forecasting requires a projection of initial reservoir storages and forecasted
runoff as a foundation to delivery estimates. Reliable projections are available for the initial
reservoir storages going into 2008, but the forecasted runoff is largely dependent on thé amount
of precipitation that will be experienced next year, which jé unknown and could vary greatly.
Water supply costs were analyzed for 2008 with two different assumptions on the amount of
precipitation that may be experienced in 2008: dry and average.

11. A year with low precipitation or a “dry year” for the purposes of my analysis assumes the
amount of precipitation in 2008 will be equal to the amount of precipitation that was exceeded
90% of the time over the past 85 years.

12. A year with average precipitation or an “average year” for the purposes of my analysis
assumes the amount of precipitation in 2008 will be equal to the amount of precipitation that was
exceeded 50% of the time over the past 85 years.

13.  Although many different assumptions could be made for the amount of precipitation that
could occur in any year, assumptions of precipitation at a 90% and 50% chance of exceedence
are the most widely used water supply forecasting assumptions. These two hydrologic
assumptions generally give a good analytical range for project operations.

EXISTING RESTRICTIONS ON WATER DELIVERIES

14. DWR provides water tc twenty-nine (29) contractors throughout California under water

right permits issued by the State Water Resources Control Board (SWRCB). These permits
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include restrictions on water exporie. The DWR permit most recently issued by the SWRCB
resulted in a SWRCEB decision, known as Water Rights Decision 1641 (D-1641). Details of the
decision can be found at 14. DWR provides water to twenty-nine (29) contractors throughout
California under water right permits issued by the State Water Resources Control Board
(SWRCB). These permﬁs include restrictions on water exports. The DWR permit most recently
issued by the SWRCB resulted in a SWRCB decision, known as Water Rights Decision 1641
(D-1641). Details of the decision can be found at

http://www.waterrights.ca.gov/baydelta/d1641 htm.

15.  The water costs associated with the Action Matrix are measured against allowable
deliveries under baseline operations, considering all flow and water quality objectives required
by D-1641. Through D-1641, the SWRCB assigns responsibility for meeting water quality
objectives adopted in the Water Quality Contrel Plan (“WQCP”) for the San Francisto
Bay/Sacramento-San Joaquin Delta Estuary. These WQCP objectives protect fish and wildlife,
and the agricultural, municipal and industrial uses of water.

16. The WQCP was updated in 2006. The new plan did not result in any changes in the

requirements of D-1641. The new WQCP can be found at

|l http://www.waterrights.ca.gov/baydelta/docs/rev2006wqep.pdf.

17. A team of engineers and I took into account the restrictions imposed by meeting the
objectives of the WQCP when developing the estimates for water costs associated with the

implementation of the Action Matrix.
ASSUMPTIONS FOR THE IMPLEMENTATION OF ACTIONS

18. 1 assumed in the analysis that Action 1 would be triggered and implemented as of
December 25, 2007 and continue through January 3, 2008. December 25 is described as the first
possible day to trigger this 10-day Action in the Action Matrix.

19. T assumed in the analysis that delta smelt spawning will occur on February 20, 2008.
February 20 is the date on which DWR biologists have estimated that spawning has begun
historically. This assumption establishes the durations of Actions Z and 3, which could vary

significantly. The end of Action 2 and the trigger for the start of Action 3 is the onset spawning

DEC LEAHIGH IN SUPF OF CALIF DWR’s PROPOSED INTERIM REM  Ne. 05 CV 0127 OWW (TAG)

4




JE
i
i

Casg 1:05-cv-01207-OWW-NEW  Document 386 Filed 07/08/2007 Page 50of 7

1 || as described in the Action Matrix.

2| 20. In the Action Matrix, Actions 3 and 4 assume a range of flow objectives. A range of Old
3 |{ and Middle River upstream flows between 0 and 4000 cubic feet per second (cfs) is explicitly

4 || described and assumed for analyzing Action 3.

5121, Action 4 does not have targeted flow but allows a range similar to Action 3 (from zero to

approximately 4000 cfs).

i

6

71122.  Because the Action Matrix describes Actions 3 and 4 flow objectives as a range I ‘
8 || assumed a range for water costs as well. The high end of this range assumes that the Old and

9 || Middle River objective is 0 cfs for both Actions 3 and 4. For determining the lower costs in the
range I assurned that Action 3 is implemented at the 4000 cfs flow objective and Action 4 is not
11 || triggered, resulting is no water costs.

12 || 23. This range of cost was necessary as part of the analysis because of the uncertaiﬁty
related to the real-time distribution of delta smelt and the susceptibility of this distribution to the
14 || exports as noted in footnotes of the Action Matrix. |

: ESTIMATED EXPORT REDUCTI ONS
ASSOCIATED WITH THE USFWS’S REMEDY PROPOSAL

'

17 1 24. Implementatién of flow objectives in the Action Matrix will require reductions in export
18 || operations by the SWP and CVP. My team of engineers and I estimated ranges of export
reductions associated with each Action in the Action Matrix. The ranges are based on 2008

20 béing dry or having average precipitation as defined earlier. In addition, Actions 3 and 4 have

21 || sub-ranges due to their adaptive nature.

25.  Action 1 - Winter Pulse Flow to Benefit Adult Spawning: CVP and SWP target upstream
Old and Middle River flow not to exceed 2,000 cfs for a 10-day period during late December or
24 || early January. This action is estimated to reduce combined project exports by 100 thousand

25 || acre-feet (taf) in a dry year and 160 taf in an average vear.

26| 26.  Action 2 - Adult Salvage Minimized: CVP and SWP target upstream Old and Middle

River flow not to exceed 4,500 cfs from early January to late February. This action is estimated

28 || to reduce combined project exports by 150 taf in & dry vear and 500 taf in an average vear.
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27.  Action 3 — Larvai and Juvenile Protection: CVP and SWP target upstream Old and
Middle River flow between 4,000 cfs to 0 cfs from late February through the end of May. This

action is estimated to reduce combined project exports by 60 taf to 500 taf in a dry year and 640

taf to 1.3 million-acre feet (maf) in an average year.

28.  Action 4 — Juvenile Protection: If triggered, the CVP and SWP may target upstream Old
and Middle River flow of up to 0 cfs in June. This action is estimated to reduce combined

project exports up to 130 taf in a dry year and up to 350 taf in an average year.

29.  Action 5 - Barrier Operations: There were no addiﬁo;m] export reductions associated
with this action.

COMBINED SWP/CVP ESTIMATED DELIVERY REDUCTIONS
30.  Iassumed in my énaﬂysis that both the SWP and CVP are equally responsible for meeting
the objectives in the Action Matrix. The estimated delivery reductions provided belot represent
combined CVP/SWP delivery reductions.
31. Export reductions do ﬁot result in a one-for-one impact on deliveries because of a
multitude of complicating factors including system constraints, runoff paﬁems, annual delivery

patterns, and operational flexibility.

32. - The export reductions for each action were entered into an operational spreadsheet
mode] developed by DWR staff that estimates the delivery capabilities of the SWP and CVP.
We modeled the remedy period with the implementation of the Action Matrix and Without
implementation of the Action Matrix. A comparison of model output indicates what annual
delivery reducﬁon could occur in 2008 if all proposed actions are implemented.

33.  The resulting delivery reductions are expressed as a range for each hydrologic
assumption for the same reason that the export reductions were expressed as a range. Actions 3
and 4 of the Action Matrix have an adaptive management process that will vary the flow
objective. |

34.  The conclusion of the analysis is that the sum of all these export reductions in a dry year

is expected to decrease combined 2008 deliveries of the SWP and CVP by 6% (183 taf) to 25%

(814 t&f) from a baseline delivery of 3.2 maf.
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3s. In an average year, the delivery reducticns are expected to be between 14% (820 taf) to

37% (2.17 maf) from a baseline delivery of 5.9 maf.
SWP SHARE OF ESTIMATED DELIVERY REDUCTIONS

36. The analysis showed that the SWP 2008 annual deliveries would be reduced 8% (91 taf)

to 27% (305 taf) from a baseline delivery of 1.15 mafin a dry year.
37 In an average year, SWP 2008 annual deliveries would be reduced 8% (252 taf) to 31%

27/,
(940 taf) from a baseline delivery of 3 maf.
0
1 declare under penalty of perjury under the laws of the State of California that the

foregoing 1s true and correct.

Executed this i+kday of July, 2007 at Secramen "’o , California

/)/l”b %L/ ’&’LZ/\

JOHN LEAHIGH Declarant

40154798.wpd
SAZ005300384
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CRIGINAL FILED

Califorpia Water Impact Network v, Castaic Statement of Decision on Petitiorh%ﬁ \pr% 12007
of Mandate LOS ANGELES

Lake Water Agency
BS 098724 | . SUPERIOR COURT

Petitioners Californiz Water Impact Network (“CWIN”) and Planning and Conservation
League (“PCL”) petition for writ of mandate under California Environmental Quality Act
(“CEQA™). The court has read and considefed the moving papers, oppositions, and reply, heard
oral argument, and renders the following decision.

A. Stztement of the Crese

Petitioner CWIN commenced its petition for writ of mandate in Ventura County Superior
Court on January 24, 2005. The petition alleges that on December 23, 2004, the Castaic Lake
Water Agency (“Castaic™), a public water agency and water wholesaler that treats and delivers
water o water tetailers in Los Angeles and Ventura Counties, approved the peymanent transfer of
41,000 acre feet per year from Real Party in Interest Kern County Water Agency (“Kern”) and its
‘member unit in Kern County, Wheeler Ridge-Maricopa Water Storage District (“Wheeler :
Ridge™), to Castaic (the “Kern water transfer,” the “Kem transfer,” or the “transfer”’). Castaic
also purported to certify the Environmental Impact Report (“EIR™) for the project (the “2004
EIR” or the “EIR™). Petitioner claims the Kem water transfer “threatens to promote large-scale
urban sprawl in Ventura and Los Angeles Counties, while diverting water from important
environmental and agricultural uses in Kern County forever.” Petitioner alleges that the 2004
EIR is premature, and fails to comply with CEQA. ‘

The petition alleges a cause of action for violation of CEQA in that Real Party in Interest
Califernia Department of Water Resources (“DWR™), not Castaic, should have been the Jead
agency for the 2004 EIR, which does not adequately describe the background on which the
project is based, fails to disclose a reliance on an invalid Urban Water Management Plan, fails to
adequately describe alternatives to the project, including 2 "no project” altemative, fails to
discuss growth inducement, and inaccurzately states the availability of water availability.'

_ On January 24, 2005, PCL filed its own petition for writ of mandate against Castaic in
Ventura County Superior Court. The PCL petition alleges a viclation by Castaic in recording a
Notice of Determination on December 23, 2004, certifying the 2004 EIR and rendering its
approval of the Kern water transfer. The petition purports to allege five “causes of action” for
violation of CEQA in the 2004 EIR based on Castaic stealing DWR’s duty to be the lead agency
for the EIR, certification of a defective EIR, approval of inadequate findings, errtoneous
presentation of the project as already complete, and “prejudicial abuse of discretion.”

On June 22, 2005, upon motion by Castaic, the Ventura County Superior Court (the
Honorable Frederick H. Bysshe, Jr.) ordered the transfer of both petitions, which had been
consolidated. tc Los Angeles. On March 27, 2006, the case was reassigned to this court.

On June 27, 2006, the court keard the demurrers of Castaic and Real Party in Interest
Kern 1o the consolidated petiticns. The court ruled that the petitions were timely filed and were

¥

econd and third causes of action have been

'On CWIN's oral motion, the petion’s s
v concemns Castaic’s compiiance with CEQA in the

dismissed. As a result, CWIN’s petition sclely

2004 EIR.
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not barred under the doctrine of res judicata. The court noted that the Kern water transfer
agreements are valid. While principles of collateral estoppel barred Petitioners from re-raising
issues resolved by the Second District with respect to the 1959 EIR, this conclusion did not
foreclose the petitions and the demuirers were overruled. ,

On July 16, 2006, the court denied Castaic’s motion for a legzl determination under
principles of collateral estoppel and party edmission that Castaic is the proper lead agency for
preparation of the EIR for the Kern water transfer. However, Petitioners are bound by their
concession that Castaic may act as the lead agency at some point for an EIR on the Kern water

transfer.

B. Preliminary Issues

1. Stapding snd Thmeliness : :

Petitioner PCL alleges that it is a non-profit corporation deveted to environmental
protection. PCL Pet. at §6-7. Some of PCL’s members live in the area affected by the Kern
water iransfer. PCL Pet. at §8. Petitioner CWIN alleges that it is a nonprofit public benefit

~ corporation the purpose of which is to protect California’s environment. CWIN contends that it
is impacied by the Kern water transfer because its members reside in and use the Santa Clara
River watershed, which is impaired by the water transfer. CWIN Pet. at §9. Thus, Petitidners
contend that they are impacted by the project and have standing to raise the issues herein.
Respondents do not contest Petitioners’ standing. See Waste Management of Alameda County,
Tnc. v. County of Alameda, (2000) 79 Cal.App.4th 1223, 1233-34. v

The actions are timely on CEQA issues, each having been filed on January 24,2005,
within 30 days of Castaic’s Notice of Determination that the 2004 EIR had been certified, filed in
various counties between December 23 and December 27, 2004. See Pub. Res. Code §21167(c).

2. The Adminisirative Record .
Castaic has certified the administrative record. Pub. Res. Code §21167.6; LASC 9.24(¢).

The record was received in evidence at trial.

Castaic and Kem, and DWR separately ask the court to judicially notice various records.
Judicial notice is the acceptance by a court without formal proof of the existence of a matter of
1aw or {act that is relevant to an issue in the case. People v. Rowland, {1 992) 4 Cal.4th 238, 268,
n.6. Certain docurnents are subject to judicial notice. Ev. Code §451, 452. Even where subject
{0 judicial notice, however, a document must be relevant. Id.

The California Supreme Court decision in Western States Petroleum Assn. v, Superior
Count, (“Westem States™) (1995) 9 Cal.4th 559, 573, n.4, provides that extrinsic evidence is
generally not admissible for a traditional mandamus challenging a quasi-legislative agency
action. The exclusion of extrinsic evidence in 2 traditional mandamus action is essentially the
exclusion of irrelevant evidence. Extrinsic evidence is generally not admissible for a treditional
mandamus challenging a quasi-legislative agency action. Id. Such evidence may be admissible
in a narrowly consirued excepticn in which (1) the evidence in question sxisted before the agency
made the decision, and (21 the evidence could not have been presented tc the agency in the first
instance in the exercise of reascnable diligence. 1d. at 578, The purpose of limiting extra-record
evidence is that the free use of such evidence would invade the deference to which the legislative

t




branch is entitled under the constitutional separation of powers. If the courts freely considered
exira-record evidence in mandamus cases, the highly deferential substantial evidence standard
would be turned into a de novo standard where the courts in effect would decide not whether an
sdninistrative decision was supporied by the evidence before the agency but instead whether it
was the wisest and best decision according to the courts. Id. at 572. K

Castaic asks the court to judicially notice: (1) the unpublished appellate decision in
Sriends of the Santa Clara River v. Casiaic Lake Water Agency. 2003 Cal.App. Unpub. LEXIS
11239, dated December 1, 2003 (“W }, and (2) the unpublished appellate decision in
Celifornia Water Newwork v. Castaic Lake Water Agency, 2006 Cal. App. Unpub. LEXIS 2452,
dated March 23, 20032 The existence of these court decisions is subject to judicial notice. Ev.
Code §452(d). ‘

DWR asks the court to judicially notice (1) Amendment No. 12 to the Water Supply
Contraci between it and Castaic dated May 28, 2003, and (2) Notice of Preparation of EIR for the
Monterey Amendment dated January 24, 2003. DWR contends that these documents are official
scts of a California egency subject to judicial notice under Ev. Code section 452(c) and (d). The
Notice of Preparation is an official act of DWR and is judicially noticed. However, Amendment

"No. 19 is not. Official acts should be limited to regulations, public announcements, and other

actions the existence of which is beyond dispute. A well informed person has no way of?,
knowing whether Amendment No. 19 is authentic and valid. Nor is it a court record under
section 452(d). DWR’s request for judicial notice of Amendment No. 19 is denied. :

C. Statepient of Fsets
i. SWp

In 1951, the Legistature authorized construction of a state water storage and delivery
systemn. Planning & Conservation League v, Department of Water Resources, (2000) 83
Cal. App.4th 892, 858. The Legislature subsequently suthorized the State Water Project
(“SWP”), a complex system of 28 reservoirs and dams, 26 power and pumping plants, and 600
miles of canals and agueducts to deliver 4.23 millicn acre-feet of water annually to Central and
Southern Califernia. The primary source for the SWP is the drainage of the Feather River, a
wributary of the Sacramento River in Northern California (hereinafter, the “Delta”).

DWR is the state agency charged with the statutory responsibility to build, manage, and
operate the SWP. Essentially, DWR is the wholesale provider of water to middlemen agencies.
in 1961, DWR entered intc individual contracts with various agricultural and urban water
suppliers in the State, referred to as State Water Contractors. See Water Code §12937. There are
29 agencies or districts thai currenily are State Water Contractors,

The SWP warter contracts entitied the contractors 1o receive an a nual amount of SWP

fed the court with copies of s Gecisions on demurrer and motion for
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water in exchange for a proportionate share of financing and maintaining the SWP facilities.
Each water contract contains provisions for both allocation of the amount of water available each
vear and costs among the contraciors. Each contract identifies a Table A ambunt, the annual
maximum amount of water which DWR agrees to deliver, if available for delivery, to each SWP
contractor on an annual basis. Delivery of the Table A amount is not assured, but rather provides
the basis for proportional allocation of available water among contractors. The Table A amount
is specified as either agricultural or urban (M&I). Each contract also includes Article 40, which
permits water transfers between comractor‘f,/ and Articie 41, which requires DWR approval of
any transfer subject to reasonable terms and conditions. AR 2356.

Each contractor annually submits a request to DWR for water delivery in the following
year, up to the amount in Table A. In a year when DWR is unable 1o deliver the total of
contractor requests, deliveries to all contractors will be reduced. The current Table A totals are
4.17 million acre-feet per year.* In fact, given existing facilities and contraclor demands, the
SWP can only deliver an average of 2.96 million acre-feet per year.

2. The Monterey Agreement

Historically, the delivery of less than Table A totals was not a significant problem
because contractor demand was less than the Table A amounts. However, in the late 1980's and
early 1990's, a drought led to SWP deliveries in amounts below that requested by contractors.
Articles 18(a) and (b) of the SWP water contracts-addressed DWR’s temporary and permanent
inability to deliver the water allocations listed in Table A of the contracts by requiring
agricultural contractors to accept a reduction in water first before any remaining reduction was
shared by urban contractors. In 1990, agricultural contractors received only half their requested
water and none in 1591, Because contractors pay their proportionate share of fixed costs
regardless of how much water is delivered, the agricultural contractors were paying for water
they were not receiving and they were displeased. As a result, urban and agricultural water
contractors clashed over DWR’s delivery obligations and the proper interpretation of Article 18.
AR 45-46.

In December 1994, five State Water Contractors and and DWR reached agreement on a
broad set of fourteen principles (the “Menterey Agreement”). Among other things, the Monterey
Agreement changed the allecation between agricultural and urban contractors of entitlements 10
SWP water. The Monterey Agreement eliminated Article 18 and specified that all SWP water
was to be allocated in proportion to Table A amounts. Paragraph 24 of the Monterey Agreement
provides for the permanent transfer of 130,000 acre-feet from certain willing agricultural
contractors, including KWCA, to urban contractors, as implemented by individual agreement.
AR 2515. It aiso provides that individual contractors may transfer entitlements among
themselves beyond the 130,000 acre feet propoesed, with DWR exprdz‘tinuq!v executing any
necessary documents and approving gl such contracts. Other provisions ¢ f the Monterey
Agreement include a revision of water allocations during shortages, eliminating the “agricuiture
first” provision, and retirement of 45.000 other acre-feet of entitlement by agricuitural

conlractors.

“acre-fool” is the amount of water that would cover ene acre one foot deep.

Y
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The Monterey Agreement provides that individual SWP contracts could be amended 1o
conform to it. Over the next two years, 27 of the 20 Water Contractors amended their SWP
contracts to implement the principles of the Monterey Agreement (collectively, the “Monterey
Amendments™). :

In 1995, a State Water Contractor, Central Coast Water Authority (“Central”), acted as
lead agency and certified a program EIR anzalyzing the environmental impacts of the Monterey
Agreement. This program EIR also addressed Paragraph 24 (Article 53 in the Monterey
Amendments) water transfers, including the’Kern water transfer. In late 1995, PCL filed a
lawsuit in Sacramento Superior Court challenging the program EIR, Planning & Conservation
Leacue v. Depaniment of Water Resources, (“PCL”). '

3. The Kern Water Transfer Agreement

Castaic is 2 State Water Contractor created by the California Legislature. Its mandate is
1o purchase and deliver sufficient supplies of water to serve the needs of the Santa Clarita Valley.
See Swanson v. Marin Municipal Water District, (1976) 56 Cal.App.3d 512, 524 (water district
has obligation to augment available water to meet increasing demands). Castaic diverts its SWP
water from the West Branch of the California Aqueduct. Castaic is one of the Water Contractors
entering into the Monterey Amendments (Amendment 17 to Castaic’s SWP contract).

Kemn County Water Agency (“KCWA™) is a special district formed by the Legislature in
1961. Wheeler Ridge is a special district formed in 1959 to provide supplemental water to
agricultural lands in Kern County and is located immediately north and east of Castaic. KCWA
has contracts with Wheeler Ridge and other member agencies, for KCW A’s SWP water.’

In March 1996, Castaic entered intc an agreement to purchase from Wheeler Ridge,
subject to KCWA’s consent, 41,000 acre-feet per year of SWP water (the Kern 'water transfer).
The price for the transfer was $47 million in debt instruments purchased by private investors.
The purpose of the transfer is to permit Castaic to serve the water demands of existing users, as
well as meet a portion of future water demand from anticipated growth within the Castaic service
arca. AR 16. The Kern water transfer is the largest transfer under Article 53 of the Monterey
Amendments, and it counts towards the 130,000 acre-feet limit. In their transfer agreement, both

sides waryanted that there was no pending or threatened litigation other than PCL that could
affect the 41,000 acre feet SWP entitlement. AR 2562-63.°

51n 1968, another KCWA member, Belridge Water Storage District, certified an EiR on
the environmental effects of vansferring 130,000 acre-feet of SWP water to unidentified
purchasers. This EIR was not challengec.

éCastaic has been pianning since 1987 10 increase the supply of water to Santa Clarite
Valiey. At that time, Los Angeles County General Plan forecast subsiantial population growth in
(he Santa Clarita Valley. In 1988, Castaic adopted a Capital Program and Water Plan {the
“Capital Program”) 1o address the purchases, construction, and improvements necessary to meet
the anticipated water demand. The Capital Program called for the purchase of SWP water from
districte willing 10 sell, including Wheeler Ridge, and the storage of water for later use during
dreught conditions at Semitropic Groundwater Storage District’s (“Semitropic”) basins. AR

R
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DWR’s approval of the Kern water transfer was required under Articles, 15, 41, and 56 of
ihe SWP contracts. On March 31, 1999, DWR approved the transfer by entering into
Amencment 18 of Castaic’s SWP contract. Amendment 18 adds Article 53(j), which provides
{hat “in accordance with Article $3(a)” of the Monterey Amendments, Castaic’s Table A annual
entitlements were increased by 41,000 acre-feet. AR 2545-47. DWR and KCWA, which
consented 1o the transfer of its water, alsc entered into Amendment 28 to KCWA’s SWp
contract, an amendment which reduced KCWA’s entitlement by 41 .000 acre-feet. Based on
these amendments, DWR has allocated SWP water to Castaic since 1999 based on a total Table
A amount of 95,000 acre-feet -- Castaic’s original Table A 54,000 acre-feet plus the 41,000 acre-
feet from the Kern water transfer. :

Cn March 29, 1999, Castaic, acting as lead agency, certified an EIR for the Kern water
transfer. This 1999 EIR tiered off the 1995 Monterey Amendment program EIR, the Belridge
EIR, and Castaic’s own 1988 EIR for the Capital Program. In April 1999, Castaic’s EIR for the
Kern water transfer was challenged in Friends of the Santa Clara River v, Cataic Lake Water

Agency, BS056954 (“Friends™). On August 16, 2000, the trial court entered judgment, denying
the petition in its entirety.

; 13 ‘ wENZ )
In September 2000, the Third Appellate District in PCL found that DWR was the only
entity with the “statewide perspective and expertise” to serve as lead agency for the Monterey
Agreement program EIR. Because “the allocation of water to one part of the state has potential
implications for distribution throughout the system,” the court recognized DWR’s principal
responsibility tc “'facilitate the water transfers allowed under the Monterey Agreement.” 83
Cal.App.4th at 907. The use of Central as Jead agency for the Monterey Agreement program EIR
was inappropriate. 1d. at 9G7.

This lead agency error was not harmless because the EIR also was defective. Perhaps asa
consequence of Central’s lack of statewide expertise, the EIR failed to properly discuss a “no
project” alernative, including the environmental impact of implementing the pre-Monterey
Agreement Article 18(b)’s permanent water shortage provision. Id. at 918. This was particularly
imporiant because lecal land use planners rely on the “paper water” entitlements in Table A

41845, ‘
Pursuant to the Capital Program, Castaic permanently acquired 12,700 acre-feet of SWP
Table A water in 1991 from Devil’s Den Water Disirict, a SWP contractor immediately north of
Castaic. This wansfer was subject to DWR approvel, which per Arniicle 41 of the SWP contracts
could not be unreasonabiy withheld. DWR approved the transfer, noting that the transferred
water semained lebeled for “agricuitural purposes” for purposes of delivery shortages.

Also pursuant ic the Capital Program, in 2002 Castaic entered into 2 groundwater storage
or “banking” agreement with Semitropic. This ecticn was chalienged under CEQA on the basis
that the Monterey Agreement required DWR to conduct an environmental review. The challenge
was rejecied by the appellate court, which held that DWR had ne jurigdiction over Castaic’s
management of water; DWR merely schedules SWP water delivery vo Castaic. Cal. Water

Nerwork v, Casaic Lake Water Agency, (2006) 206 Cal App. Unpub. LEXIS 2452, 0,




rather than real, deliverable water. The question was what impacts were reasonably foreseeable
from eliminating Articie 18(b)'s solution to permanent water shortage? Id. at 914-15. The PCL
court held that the EIR, which lacked simulation models and projections relating to land use
planning and demand for water, did not adequately address this issue. [d. at 919. It directed the
Sacramentc Superior Court 10 retain jurisdiction over the action until a new EIR was prepared
and certified.

Based on the Third District's PCL decision, on January 10, 2002, the Second Appellate
District reversed the judgment in Friends and directed the trial court to issue a writ of mandate
compelling Castaic to set aside certification of its EIR. Friends, (2002) 95 Cal.App.4th 1373.
The reversal was based solely on the fact that Castaic’s EIR had been tiered upon the now
inadequate Monterey Agreement program EIR. The Second District rejected all of the other

challenges to Castaic’s EIR, finding them to be without merit. The appellate court noted that
Castaic may be able to cure the defect by waiting for DWR to comply with the Third District’s
directive in PCL, by preparing a new program EIR. Castaic could issue a subsequent EIR, a
supplement to EIR, or addendum to EIR, tiering upon the new Menterey Agreement EIR.

The Friends appellate decision concluded as follows: “The judgment is reversed. The

“trial court shall issue 2 writ of mandate vacating the certification of the EIR, shall retain
jurisdiction unti! Respondent certifies an EIR complying with CEQA consistent with the views
expressed in this opinion, and shall consider such orders it deems appropriate under {Pub!
Rescurces Code} section 2§ 168.9.”

On October 25, 2002, after remand from the court of appeal, the Friends trial court issued
a Peremptory Wit of Mandate and Judgment on Remand, retaining jurisdiction until Castaic
certifies an EIR that complies with CEQA and is consistent with the views expressed by the
Second District. The trial court did not direct Castaic to set aside its approval of the Kern water
wransfer and denied the petitioner’s request to enjoin Castaic from using any of the 41,000 acre
feet of additional water allotied to it by the Kern water transfer. The trial court did state that the
injunciion request could be renewed upon a showing that the water was actually used for an

improper purpose (irreversible new development).

On June 6, 2003, the Sacramento Superior Court approved a settlement between the

parties in PCL. That settlement, known as “Monterey Plus,” provides that the Monterey
Agreement can proceed on an interim basis. In exchange, DWR zgreed, among other things,” 1o
prepare a new program EIR for implementation of the Monterey Agreement. This new EIR
would include (1) information on water deliveries during the drought and recent historical period,
(2) an analysis of & no project alternative, including the environmental impact of Article 18's
water shertage provisions, {3} analysis of environmental impacts from changes in SWP
operations and deliveries resulting from implementation of the Monterey Agreement, (4) analysis

‘Some of the other provisions nokude rennial reports on project reliability, land use
restrictions an the Kern Water Bank, new guidelines for pfimzﬂ‘ﬁﬁt water transiers, new
procedures for public involvement in contract chenges, and funding for watershed restoration and

new technical studies. AR 45048-49,
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of environmenta! impacts of seven already completed water transfers from KWCA and member
units totaling 70,000 acre-feet {Atiachment E), which the parties recognized were “final,” and of
the Kemn water transfer, which the parties acknowledged was being chailenged in the pending
Friends litigation in Los Angeles Superior Court, and (5) analysis of the environmental imipacts
from implementation of Monterey Plus. AR 48557-59. With respect to the Kern water transfer,
the Monterey Plus parties agreed that “jurisdiction with respect to {Friends] should remain in that
court and that nothing in this Settlement Agreement is intended to predispose the remedies or
other actions that may occur in that pending/liti gation.” The Monterey Plus did not require DWR

to re-approve or disapprove any transfer. .

6. The Friends I} Becision

The Second Disirict upheld the Friends trial court’s decision not to grant injunctive relief
for the Kern water transfer on December 1, 2003, in unpublished case no. B164027 (“Eriends
[I”). PCL had filed an amicus brief supporting the petitioner in Friends i, pointing out that the
Monterey Plus settlement now existed and arguing that the Friends decision required the trial
court to rely on the status of PCL litigation, including the new Monterey Agreement program EIR
DWR was to prepare, in deciding injunctive relief. The Friends II appellate court stated that PCL
was wrong; it merely had suggested, not required, that the trial court could determine and rely on

the status of the PCL case in deciding injunctive relief.

7. The Z.GQQ EER

After Friends, Castaic decided to prepare a revised EIR prior to DWR’s preparation of a
Monterey Amendment EIR. Castaic was driven by a concern that the Friends petitioner and
others would use the decertification of its 1999 EIR to cloud its right 1o the transferred water, as
well as Castaic’s duty to its customers to complete the environmental documentation and {inalize
the Kern water transfer.

In June 2004, Castaic prepared and circulated a draft FIR that tiered only on Castaic’s
1988 Capital Program EIR. Castaic concluded that it was the lead agency because it has the
principal responsiblility for carrying out and implementing the proiect. Because the transfer is
between neighboring SWP contractors, involving the withdrawal of water from a single branch
of the Agueduct, Castaic concluded that the transfer has no significant imipacts on SWP
operztions or the water diverted from the Delta. See AR 13-14.

PCL served comments to the drafi EIR on August 16, 2004. These comments criticized
‘he use of Castaic as lead agency, arguing that Castaic’s review was “premature” and “likely to
operate at Cross-purposes with DWR’s statewide review.” AR 1859. PCL contended that DWR,
not Castzic, was required to be the lead agency under the PCL decision. Only DWR’s expertise
could znalyze the changes in the amount of supplies avaiiable, the location and timing of
deliverics, and changes in the SWP’s conveyance and storage fscilities for all of the prorosed
gansfers, inctuding the Kern water transfer. AR 1962, CWIN also umely expressed concern
bout Castaic's lack of autherity to zet as lead agency, and the potential for conflict with DWR’s

&

ole. AR S78-3580.

DWR. acting as & responsible agency under CEQA, commented on the drafi EIR. It
K RS e, ol - ~C 13
stated that the “document adequetely and iheroughly discusses the proposed project and i1s
] vope
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impacts. The [draftJEIR discusses the effects of the project on the environment and State Water
Project (SW) and uses baseiine conditions consistent with those being considered for inclusion in
[DWR’s EIR]. The drafi also “adequately discusses the reliability of the SWP, pre- and post-
Monterey Amendment conditions, future conditions, and SWP operations.” DWR acknowledged
that Castaic’s EIR uses a model, DWRSIM, to assess the potential impact associated with the
Kern transfer and that DWR’s EIR will use a newer model, CALSIM I1. DWR indicated that the
use of a different computer model may cause slight changes in results, which may lead DWR 1o
different conclusions than those made by €astaic in its EIR. Despite this fact, DWR concluded
that the draft EIR adequately discusses the reliability of SWP, pre- and post- Monterey
Amendments conditions, future conditions, and SWP operations. AR 564-65.

Castaic rejected Petitioners’ concerns, and relied on DWR’s comments to refute
objections that its draft EIR will be inconsistent with the yet to be prepared DWR program EIR.
AR 961-4. Castaic adopted findings, a mitigation monitoring program and statement of
overriding considerations and certified a final EIR (the 2004 EIR).® The 2004 EIR describes
Castaic’s water program for the future needs of Santa Clarita Valley, the procedural history of the
preject (including the 1999 EIR), and the fact that the Kern water transfer has been implemented
, and ongoing since 1999, It uses two separate baselines for the project setting and evaluates

environmental impacts of the Kern water transfer on the SWP, Castaic, and Wheeler Ridge. In
discussing these impacis, the 2004 EIR considers three SWP scenarios: (a) with the Monterey
Agreement, (b) without the Monterey Agreement, and (c) without the Monterey Agreement and
with Article 1 8(b) permanent shortages. The EIR uses the DWRSIM model and concludes no
significant direct environmental imipacts will occur as a result of the project. There would,
however, be indirect growth impacts as a result of water provided by the project.

8. The Peticioners Tzke Ove he Friends Petitioner
On January 24, 2005, CWIN and PCL filed separate petitions for writ of mandate in
Ventura County concerning Castaic’s compliance with CEQA in the 2004 EIR, and other issues.
On February 1, 2005, the Friends petitioner dismissed the action with préjudice. On
February 7, 2005, the trial court in Eriends held a hearing on Castaic’s ex parte application to
vacate the dismissal with prejudice and to discharge the writ of mandate. Castaic argued thay, by
dismissing, the petitioner was attempting to get the clerk, through ministerial act, to divest the
court of its continuing jurisdiction over the 2004 EJR prepared in response to the court’s
peremptory writ of mandate. instead, the Friends petitioner was passing the baton to CWIN and
PCL for a challenge to the 2004 EIR. The trial court declined to set aside the dismissal, stating
that whether the Ventura proceedings were a continvation of the Friends lawsuit was an issue of

fact for the Ventura (now this) court. v

On Merch 5. 2005, Cestuaic petitioned the Second Appellate District for a writ of mandate
with respect to the trial court’s refusal to vacate the dismissal, arguing that the trial court viclated
Pub. Resources Code section 21168.9 {stating that the trial court shall maintain junisdiction over

1he agency’s proceedings until the court has determired that the agency has complied with

*On Decomber 30, 2004, Castaie filed its retorn {0 the peremptory writ of mandate in



CEQA) because it bad not yet determined that the 2004 EIR compiied with CEQA Yet, under
CEQA, a trial court that orders preparation of 2 new EIR must retain Jjurisdiction for a final
determination of the EIR’s validity. ‘

On April 14, 2003, the Second Appellate District denied Castaic’s petition for “failure 10
demonstrate that the ‘retain jurisdiction’ provision of Public Resources Code section 21168.9,
subdivision (b). abrogates the entitlement to voluntary dismissal conferred by Code of Civil

Procedure section 581, subdivision (b)(1).”*

S~

D. CEQA '

i. ndsrd of Review

A party may seek to set aside an agency decision for failire to comply with CEQA by
petitioning for either a writ of administrative mandamus (CCP §1094.5) or of traditional
mandamus. CCP §1085. A petition for administrative mandamus is appropriate when the party
seeks review of a “determination, finding, or decision of a public agency, made as a result of a
proceeding in which by law a hearing is required to be given, evidence is required to be taken and
discretion in the determination of facts is vested in a public agency, on the grounds of
noncompliance with [CEQA].” Pub. Res. Code §21168. This is generally referred to as an
“adjudicatory” or “quasi-judicial” decision. Western States Petrolenm Assn v. SuperionCourt,
("Western States™) (1995) 9 Cal.4th 559, 566-67. A petition for traditional mandamus is
appropniate in all other actions “to attack, review, set aside, void or annul a determination,
finding, or decision of a public agency on the grounds of noncompiiance with [CEQA].” Where
an agency is exercising a quasi-iegisfative function, such as by adopting a rule or entering inio 2
contract, i1 is properly viewed as a petition for traditional mandamus. 1d. at 567, Pub. Res. Code
§21168.5. T

At issue here is a CEQA challenge tc a guasi-legislative action recorded by Castaic ix&/
December 23, 2004 Notice of Determination approving the project, certifying the 2004 EIR,and
adopting findings, a mitigation monitoring program, and a statement oF overriding
considerzations. This procedural setting, where no administrative hearing was held or required, is
governed by traditional mandamus. In determining whether to grant z petition for traditional
mandamus in 2 CEQA case, the court may consider only whether there was a prejudicial abuse of
discretion. Public entities abuse their discretion nnder CEQA if the agency has not proceeded in
& manner required by iaw or if its determination or decision is not supported by substantial
evidence. Western States, 9 Cal.4th at 568; Pub. Res, Code §21168.5.°

This requires “scrutiny of the alleged defect” depending on whether the claim is
predominately “improper procedure or dispute over the facts.” V ineverd Area Citiz

for

"The Second District later dismissed Castaic’s appeel from the Friends dismissal, finding

that the voluntary dismissal was not appezlable. See H.D. Amaiz. Lid. v County of San jcaquin,

(2002) 96 Cal App.4th 1357, 1364-67.

"“The standard of review for traditional mandamus in @ por-CEOA case is goveraed by an
“atbatrary and capricious’ standard, rot a “prejudicial abuse of discretion” standard. The CEQA

; h] . 3 1 0l 3 > [ / ¥ oy - T3 Tt B
standard is the more siringent inguiry. Wesiern Sieres, 9 Cal 2th a1 574



Responsible Growih v. City of Ranchoe Cordova, (“Vinevard™) (2007) 40 Cal.4th 412, 4335,
Whether Castaic is the proper lead agency is an procedural issue of law for the court. PC],, 83
Cal.App.4th at 905-06. Similarly, as Petitioners argue (Pet. Supp. Resp. Br. at 5), whether
Castaic’s 2004 EIR failed to provide certzin required information and, as a result, presents
uncertainties about the finality of the Kern water transfer is failing “to proceed in a manner
required by CEQA” and an issue of law. Vinevard, 40 Cal.4th at 435. These issues require “a
critical consideration, in a factual context, of legal principles and their underlying values.”
Harustak v, Wilkins, (2000) 84 Cal. App.4tH208, 212.

On the other hand, whether Castaic abused its discretion in the 2004 EIR’s {indings must
be answered with reference to the evidence in-the administrative record. This standard requires
deference to the agency’s factual and environmental conclusions Based on conflicting evidence,

but not to issues of law. Laurel Heights Improvement Assn. v. Regents of Unjversity of

California, (“Laure! Heights™) (1988) 47 Cal.3d 376, 393, 409. Argument, speculation, and
unsubstantiated opinion or narrative will not suffice.!' Guidelines, 15384(a), (b). The findings

must be supported by “substantial evidence,” defined as “enough relevant information and
easonabie inferences from this information that a fair argument can be made to support a
- conciusion, even though other conclusions might alsc be reached. CEQA Guidelines §15384(a).
The question whether substantial evidence exists is a question of law. See _C_@hﬁzm_m_ﬁ;hpgl
“mplovees Association v. DMV, (1588) 203 Cal.App.E}d 634, 644.

2. CEQA
The purpose of CEQA (Pub. Res. Code §21000 et Seq.) is to maintain a quality
“environment for the people of California both now and in the future. Pub. Res. Cade §21000(a).

“[The overriding purpose of CEQA is to ensure that agencies regulating activities that may
affect the quality of the cnvironment give primary consideralion to preventing environmental
damage.” ittee cntery County Board of Supervisors, (2001) 87
Cal.App.4th 99 1 1’7 CEQA must be interpreted “so as to afford the fullest, broadest protection
1o the environment within reasconable scope of the statutory language.” Friends of Mammoth v,
Board of Supervisors, (1972) 8 Cal.2d 247, 259. Public agencies must regulate both public and
private projects so that “major consideration is given to preventing environmental damage, while
providing a decent home and satisfying living environment for every Californian.” Pub. Res.
Code §21000(g).

The Legislature chose to accomplish its environmental goals through public
environmental review processes designed to assist agencies in identifying and disclosing both
envirenmental effects and feasible alternatives and mitigations. Pub. Res. Code §21002.

Under CEQA, a “preject” is defined as any activity which may cause either a direct
rhysical .,hange 1 the envirenment, or a reasonably foreseeable mndirect physical change in the
environment {1} tndertaken directiy by any public agency, (2) supported through contracts,

grants, subsmxcs, lnans or other public essistance, or {3) invelving the issuance of a lease, permit,

i oa - N

AS an al d o \,&Ifu.’?g oui the swtute, the State Resources Agency has issued regulations
s for the Ceuzfcv ita Environmental Quality Act (“Guidelines™), contained in
3, beginning at secuon 1500C.
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license, certificate, or other entitlement for use by a public agency. Pub. Res. Code §21065. The
word “may” in this context means a reasonable possibility. Citizen Action to Serve All Students
v. Thornley, (1990) 222 Cal.App.3d 748, 753. “Environment” means the physical conditions
which exist within the area which will be affected by a proposed project, including land, air,
water, minerals, flora, fauna, noise, objects of historic or aesthetic significance. Guidelines,
§21060.5. ,
The “project” is the whole of the action, not simply its constituent parts, whick has the
potential for resulting in either direct or reaonably foreseeable indirect physical change in the
enviromment. Guidelines §15378. An indirect physical change must be considered if that change "
is a reasonably foresceable impact which may be caused by the project. On the other hand, a
change that is “speculative or unlikely to occur is not reasonably foreseeable.” Guidelines
§15064(d)(3). The term “project” may include several discretionary approvals by government
agencies; it does not mean each separate government approval. Guidelines §15378(c).

The EIR is the “heart” of CEQA, providing agencies with in-depth review of projects
with potentially significant environmental effects. Laurel Heights. 6 Cal 4th at 1123. An EIR
describes the project and its environmental setting, identifies the potential environmental impacts
of the project, and identifies and analyzes mitigation measures and alternatives that may reduce
significant environmental impacts. Id. Using the EIR’s objective analysis, agencies “shall

mitigate or avoid the significant effects on the environment... whenever it is feasible to do so.
Pub. Res. Code §21002.1. The EIR serves to “demonstrate to an apprehensive citizenry that the
agency has in fact analyzed and considered the ecological implications of its actions.” No Oil,
Inc.v. City of Los Angeles, (1974) 13 Cal.3d 68, 86. It is not required io be perfect, merely that
it be a good faith effort at full disclosure. Kings County Farm Bureau v, City of hanford, (1590}
221 Cal.App.3d 692, 711-12. A reviewing court passes only on its sufficiency as an
informational document and not the correctness of its environmental conclusions. Laurel :
Heights, 47 Cal.3d at 392. An EIR will be upheld if it suffices as an informational document;’
mandate will issue only if it fails to include relevant information which precludes informed
decision-rnaking and informed public participation. '

“Choesing the precise time for CEQA comphance involves a balancing of factors.

EIRs... shounld be prepared as early as feasible in the planning process to enable environmental
considerations to influence project program and design and yet late enough to provide
meanipgful information for envirormmental assessment.” Guidelines, §15004(b). As a general
rale, public agencics shall not undertake actions concerning a proposed project that would have a
significant adverse effect or limit the choice of alternatives or mitigation measures before
completion of CEQA compliance. Guidelines, §15004(b}(2). “[I]n order to achieve the salutary
objectives of CEQA the determaination of the earliest feasible time to {prepare the CEQA
document] is 1o be made initially by the agency itself, which decision must be respected in the
ebsence of manifest abuse.” Mount Sutro Defense Committee v. Regents of University of

California, (1578) 77 Cal.App.2d 20, 36, 40.

E. Analysis :
CWIN and PCL argue that D“. 'R is v'eqai*cd 10 be !he lead ﬁge*zc),-' for the Mcenterey
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Amendments project EIR,




water transfer is part of the Monterey Amendments project. Therefore, DWR is the correct lead
agency to conduct the environmental review of the Kern water transfer. According 1o
Petitioners, while Castaic may not serve as the lead agency for “first-level” environmental review
of the water transfer, it may serve as lead agency for a project level EIR for the Kern water

ransfer.

1. Validity of the Trensfer

At the outset, the court must make clear an issue greatly dxscussed at hearing. Petitioners
contend, and Castaic and Wheeler Ridge strongly dispute, that DWR may “invalidate” the Kem
water transfer when it performs the program EIR. '

Under coniract and validation law, the Kern water transfer contract, entered into in 1999,
is valid, has been approved by DWR, and Castaic has paid Wheeler Ridge for it. Neither the
parties nor DWR can terminate the Kern transfer contract. Nothing in CEQA permits a pubhc
agency to void a contract.

In Kenneth Mebzane Rranches v. Superior Court, (1992) 10 Cal.App.4th 276, a flood
control district sought to condemn land outside its territory in order to mitigate the environmental

" impact of a project within its boundaries. The appellate court held that CEQA only requires '
mitigation of environmental impacts where it is feasible to do so. Where mitigation is 1:'1feas:ble.
an agency can always approve a project notwithstanding environmental impacts if it issues a
statement of overriding interests. But it cannot take actions that are not legal, and hence
infeasible. 10 Cal . App. at 291-92.

Thus, in evaluating the environmental effects of the Monterey Agreement, DWR may
impose mitigations that are legal. But it cannot invalidate the Kern transfer. The imposition of
ilTegal mitigations would be infeasible. ode §21004 un m1t1gatmg significant
environmental impact, agency may only employ powcrs provided by law).

This does not mean that DWR’s Monterey Amendments EIR cannot affect the Kern water
rransfer. DWR’s EIR will consider the environmental impacts of the Kern water transfer in
conjunction with the Attachment E wransfers which the parties in Monterey Plus agreed were
completed and final. DWR conceivably could conclude that these transfers have significant
environmental impacts. As a2 consequence, DWR might bave to impose feasible mitigation
measures, adopt alternatives, or make a finding "ol infeasibility and adopt a statementof
overniding considerations. 1 mitigations/aliernatives are adopted, they could significantly
impact Castaic and Wheeler Ridge. As DWR states, “the contract amendments that effectuated
the wansfers under the Monterey Amendment[s] do not preclude DWR in its choice of

“The parties disagree on whether the Monterey Amendments are valid and final. Thatis,

they disagree cn w ‘“t:\'}cr fhe amendmenis can be challenged in a reverse validation action
separate and apart from CEQA. Resclution of this issue is unnecessary to the court’s decision.

At hearing, Peiitioners’ counsel stated that the parties (o Monterey Agreement enterec
from the Amendments, citing AR 48628-29. The

into a joint <ta‘zcmenz of the possibie in :
oes not discuss possible mitigations; it merely
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alternatives in the Monterey Amendment[s] EIR or mitigation measures that may need 10 be
imposed to reduce significant impacts o less than significant.” DWR Br. a1 20. DWR gives an
example of reducing the amount of SWP water to protect water quality standards for fish in the
Delte. Id. at 20. These mitigations could undermine the Kern water transfer.” But DWR will
not be considering whether ¥ T is valid; 1t simply does nof have the authority

w0 void that transfer. See Kenneth Mebane Ranches v. Superior Court, (1994) 10 Cal.App.4th

276, 292. |
—
2. Lead Agency Law

The lead agency under CEQA is the agency that carries oyt a project or has primary
authority for approving a project. Pub. Res. Code 121067; Guidelines §15051; see PCL, 83 .
Cal.App.4th at 904 (DWR, not Central {a State Water Contractor), had principal responsibility
for carrying out the Monterey Agreement and should have been lead agency for program EIR).
The role and responsibility of the lead agency is “fundamental to the CEQA process as a whole.”
Guidelines §15050. The identification of the proper lead agency plays a “crucial role” in the
division of responsibilities amorg public agencies reviewing a project. PCL, 83 Cal.App.4th at
503. When determining the appropriate lead agency, the courts look to determine which agency

has principal responsibility for the core project activity. Friends of Cuyamaca Valley v, lake

Cuvamaca, (1994) 28 Cal. App.4th 419, 427. The lead agency responsibility is placed upon the
agency with power to approve or disapprove the project. Lexington Hills v. State of California,
(1988) 200 Cal.App.3d 415, 433. Though one agency has substantial responsibility for a project,
n cannot ac1 as lead agencv 1f another agency bears final responsibility. See Fullerton Joint

ool Dist ication, (1982) 32 Cal.2d 779, 795, n.15 (State Board
ot Ecucat)on, not county, had ﬁna] responsibility for school district plan). Where the project is
local, such as land use decisions, the agency that has general gevernmental power over a project
is almost always the lead agency. Where two or more agencies are involved in a project, the
agency that will carry out the project shall be the lead agency. Guidelines §15051(a).

3. The Empact of the PCE. Decision

Petitioners contend that the PCl, decision left no doubt that DWR is the appropriate lead
agency for a program-level environmental review of the water transfers in the Monterey
Agreement, contrasting DWR’s statewide expertise with CCWA’s “provincial experience.” The
Monterey Amendments restructure water distribution throughout the state, and the “allocation of
water to one part of the staie has potential implications for distribution throughout the system.”
Only DWR has principal responsibility for implementation of the Monterey Amendments. Op.
Br. at 11-12; see PCL, 82 Cal. App.4th a1 904, 908. Since the Kemn water transfer is part of the
Monterey Amendments, DWR must perform any EIR concerning the Kem water wransfer.

Petitioners’ argument is a nen-seguiiur, Nothing in PCL requires DWR to perform the
cnvironmental review for the Kern water transfer. Certainly, the PCL decision requires that
DWR. prepare the program EIR for the Monterey Amendments, now Monterey Plus. The

“The close cooperation between IYWR and Castaic on the 2004 EIR x educes, but does not

iminete, the prospect that BWR will impose alternatives or mitigations.
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appellate court’s reason for committing this task 1o DWR is that CEQA requires the lead agency
10 be the agency with principal responsibility for the project, the project is the environmental
review of the Monterey Agreement, and DWR, not CCWA, has principal responsibility for
implementing the Monterey Agreement. The decision pointed out that DWR manages the SWP,
and has the statewide expertise and perspective to conduct the environmental review of the
Monterey Agreement, which statewide project. While CCWA may have had a substantial stake
in seeing the Monterey Agreement implemented, it did not have principal responsibility for it.
DWR did, and DWR is required to perforprthe EIR for the Monterey Agreement. 83 '

Cal. App.4th at 906.
However, the PCL decision does not commit DWR to condyct the EIR for the Kern water

transfer, or for any site specific project conducted pursuant to the Monterey Amendments. The
PCL decision plainly requires DWR to prepare the program EIR for the Monterey Amendments,
and its permanent transfer of 130,000 acre feet of SWP water. But it does not even mention the
Kern water transfer, which is a local water transfer of Wheeler Ridge water to a point 60 miles
further south in Santa Clarita Valley. The local nature of the project makes Castaic the logical
choice to act as lead agency of this transfer, and nothing in PCLL requires Castzaic to wait for
DWR’s program FIR. The Kern water transfer is simply a different project from the Monterey
Amendments. nu
—P&Htioners’ concession that at some point Castaic can and should act as the lead agency
for the Kern water transfer EIR undermines their argument that PCL committed this task to
DWR. The concession shows that Petitioners really are concerned about the timing of this
project specific EIR, and not whether it was committed to DWR in the PC. decision. Petitioners
contend that Castaic must wait for DWR’s Monterey Amendments program EIR and tier off of it
for the Kerm water transfer EIR. This argument is, as Castaic describes it, that Castaic “jumped
the gun” by preparing the 2004 EIR. But the argument implicitly concedes that PCL did not
comimit the transfer EIR to DWR. o

4. The Agency with Principal Responsibility

Even if PCL did not commit environmental review of the Kern water transfer to DWR,
Petitioners argue that the Kern water transfer is an integra] part of the Monterey Amendments
project. This is shown by Monterey Plus, which excludes the Kern water transfer from the list of
transfers designated as “final” and recognizes DWR’s responsibility to assess its environmental
impacts as part of the'programmatic review. The Kern water transfer contract itself expressly
relies on the Monterey Amendmenis, using ils provisions as authority to accomplish the Kem_ /

_Water transfer. Even Wheeler Ridge’s amendment to its SWF contract identifies the outcome of

PCL as a factor that could impact the Kern water iransfer’s effectiveness. All of these facts,
Petitioners argue, mean that the transfer is part of the Monterey Amendments environmental

review.

Petitioners further arg:
purpose “is to document & senies of actions so related they can be characterized as one project.”
Friends, 95 Cal.App.4th at 1377. The Monterey Amendments, including its transfer provisions,

s 20 related that they can be characterized as one project.” An

ne that {he namre of a program EIR suppornts their position. This

s
8

qualify as a “series of actions 5o rela
integrated review of the entire program may provide cccasion for a more exhaustive



consideration of effects and aliernatives than would be practical in an EIR on an individual
action, ensure consideration of cumulative actions that might be slighted on a case-by-case
analysis, avoid duplicative reconsideration of basic policy considerations, arid allow the lead
agency to consider broad policy alternatives and program-wide mitigation measures at an early
time when the agency has greater flexibility to deal with basis problems or cumulative impacts.
1d. at 1377. These factors are all borne out by the 2004 EIR, which presents a series of issues
(the amount of supplies available to several water agencies, the location and timing of SWP
deliveries, and use of SWP conveyance storage facilities) on which DWR has superior
expertise and greater accountability than Castaic. DWR may not delegate to Castaic its .
responsibility to prepare the environmental review for the Kemn water transfer.

Under lead agency law, Castaic may act as lead agency and prepare an EIR for the Kern
water transfer. The Kern water transfer is a project separate in time from the Monterey
Amendments, now Monterey Plus. The core of the project is a local transfer of water between
Castaic and Wheeler Ridge. Castiac alone had the responsibility to determine the water needs of
its service area and to obtain the necessary water for those needs. Castaic negotiated and entered
into the transfer contract with Wheeler Ridge. Castaic performed the contract by obtaining
private investors who paid $47 million {o Wheeler Ridge’s water, and by taking delivery from

DWR. Wlx challenged. Thus, Castaic has the general
governmental power over the transfer, and is presumptively the lead agency for its own project.
Bakman v. Dept. of Transportation, (1979) 99 Cal. App.3d 665, 678-79. Indeed, the .

environmental review of water transfers is generally performed by a local, not state, agency.

County of Amador v, El Dorgde County Water Agency, (1999) 76 Cal.App.4th 931 (local '
agency’s analysis of water transfer project); Save Qur Carmel River v. Monterey Peninsula Water
Management Distrct, (2006) 141 Cal. App.4th 677, 701 (city was lead agency as recipient of

water transfer); mmﬂmmgmw (2003) 108

Cal. Appp.4th 859 (local agency’s EIR for plan to increase diversions of water from river); Sierra s
Club v, West Side Irrigation District, (2005) 128 Cal. App.4th 690 (local zgency’s environmental \y
review of two projects to transfer water rights).” N :

It is true that DWR has an overall interest in promoting effective water management on a
statewide basis. Pursuant to this interest, DWR had the right to approve the Kern water transfer, g")fo
and it did so. This does not equate to principal responsibility, however. DWR is required by
statute to “facilitate” the voluntary transfer of water between local agencies. Water Code §109. - L

"“The Friends court implicitly decided that Castaic may act as lead agency for the Kem \/‘9 y)
water transfer. The Friends court acknowledged that it was required o address all deficiencies in ’,&
the EIR unless it made a finding of improper lcad agency. Pub. Res. Code §21005(c). If Castaic ‘6\)/’
was the improper lead agency for the 1998 EIR, the appellate court was cbligaied 1o say so. The M <
Friends court concluded that the 1899 EIR’s omy deficiency was that it tiered from the defective 3y aﬁu
Monterey Agreement program EIR. Thus, the decision necessarily implied that Castaic was the 77
proper lead agency for the 1999 EIR. [}/\

Of course, this case concerns the 2004 EIR, not the 1599 EIR, snd the court previcusly
held that Petiticners were not bound by the Friends court’s implied deiermination. But the
sroject 1s the same, and the Impiici appellate determination is entitied 1o weight,

6
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Per the SWP contracts, DWR’s approval of the Kern water transfer could not be unreasonably

withheld, Thus, DWR’s involvement in the transfer is to facilitate the transfer by approving it l

and providing the SWP schedule delivery. Moreover, the SWP is intended as 2 supplement, not -’

the exclusive supply, of water. Water supply decisicns must be made by local Water L /
~ Contractors, who obtain water both from SWP and other sources.’”® \I"/) w

Given that the decision to enter into the Kern water transfer belonged solely to Castaic =\
and Wheeler-Ridge, and that DWR’s approval is necessary merely 1o facilitate the transfer, (ﬁ@’ ) \3

Casataic had principal responsibility for the transfer.!” \,r)}//
5. Project Definition Pl /
Q/ -

Petmoners contend for the first time in their Supplemental' Vineyard Reply and at oral
argument that the correct project definition is not the Kern water transfer, but is really the )3
Monterey Amendments, citing the court’s earlier ruling on Castaic’s motion for legal
determination that the key issue is whether the Amendments are a “series of actions (including .
the Kemn water transfer) so related that they should be characterized as a single project.” Pet. Aﬁ
Supp. Reply at 5.
, The correct definition of the project -- whether it is the Monterey Amendments or the
Kern water wransfer -- is a different issue than whether Castaic can act as lead agency fomglc
project. Although the court did allude to project definition in ruling on the earlier motion,
Petitioners never raised this issue in their opening brief or reply. Instead, they raise it for the first

time in a reply brief on the application of Vineyard to this case. Orn appeal, an issue raised
without analysis or authority lacks foundation and need not be addressed. City of Arcadja v, Siate

Water Resources Control Beard, (“Arcadia™) (2006) 135 Cal.App.4th 1392, 1429, 1431.
Similarly, an issue Taised for the first time in supplemental reply deprives the opposing party of
an oppertunity to enalyzing the issue and defend their position. Petitioners have waived the
correct project definition as an issue by not raising it earlier.

Assuming arguendo that the issue has not been waived, a project under CEQA includes
an activity directly undertaken by a public agency which may cause either a direct physical
change in the environment, or z reasonably foreseeable indirect physical change in the
environment. Pub. Res. Code §21065(2). The “project” must be broadly defined, so as to ensure
against avoiding environmental review by “chopping a larger project into little ones” or
“piccemealing.”” Bezung v. Local Agency Formation Commission, (1975) 13 Cal.3d 263, 283-
84 The project includes “the whole of an action” that has a potential for resulting in 2 direct or
hirect physicai charlge in the environment. Guidelines §15378. An accurate project

ndiz
description is necessary for an intelligent evaluation of the petential environmental effects of a

As Wheeler Ridge peints cut, DWR was not the lead agency for the 1991 Devils Den p
wransfer or any of the Attackment E transfers listed in the Monterey Agrecment,
VGiven that DWR s approval may not be unreasonably withheld, cases holding that a
stgie agency should prepare :.‘n: EER where it has final autherity 1o approve a project are simply
inepposite. See Fullerton v. State Board of Fducation, (1982) 32 Cal.3d 779, 795, n.15 (State
I “new unified school district).

!
Boeard of Education had Inal authority t¢ submit plan 1o volers for




proposed activiey. Mcgueen v. Board of Direciors, (1988) 202 cal.App.3d 1136, 1143, The
agency must avoid “piecemealing” or splitting a project into two or more segments. Otherwise,
the cumulative environmental impacts of each piece may not be fairly analyzed. Burbank-
Glendale-Pasadena Airport Authonity v Hensler, (1991) 233 Cal.App.34d 577, 592. On the other
hand, CEQA was not intended to and cannot reasonably be construed to make a p!'OJGCt of every
acuvity of a public agency, regardless of the nature and objective of such activity....” Simi
Valley Recreation & Park District v, Local Agency Formation Commsxmz, (1 975) 31
Cal. App.3d 648, 663, —

In San Joaquin Raptor/Wildlife Rescue Center v. County of Stamslaus. (1994) 27
Cal. App.4th 713, 731-32, the court held that the project description in an EIR was improperly
restricted 1o a 633 single family residential units, a 40,500 square foot commercial center, and a
14 acre park, failing to include sewer expansion which the EIR acknowledged would be required
as part of the development. Although a separate EIR was prepared for the sewer expansion,
neither it nor the development project EIR referred to the growth-inducing effects of the two
projects considered together. This failure to address cumulative impacts was a scparate failure of
the development EIR. 27 Cal.App.4h at 733. “[t}he danger of filing separate environmental
documents for the same project is that considration of the cumulative impact on the environment
of the two halves of the project may not cccur. This danger was here realized.” ]d. at 734 ‘
{citation omitted). Because the EIR did not “adequately apprise all interested parties of the true
scope of the project for intelligent weighing of the environmental consequences of the project”
informed decision-making was preciuded, the EIR was inadequate. Id.

The lesson from San Joaguin and other project definition cases is that the r*rojecl should
be defined broadly to ensure a complete analysis of impacts resulting from fmure expansion or
continuation of other phases of the project.

: In this case, DWR is the lead agency for the Monterey Amendments program EIR.
5@‘) Q/L DWR’s description of its project is to improve the management of SWP supplies and operations
U/ ihrough the Monterey Amendments. Thus, the Monterey Amendments EIR is broad in scope.
p /J The EIR will look at changing the allocation of all SWP water supplies (including deletion of
/ .\ agriculture first shortage provisions), retiring 45,000 acre fect of agricultural water, and
W . establishing more efficient use of SWP facilities. As part of the analysis, it wili analyze the
/o potential impacts from permanently ransferring 130,000 acre feet of water from agricultural to
urban contractors per the Monterey Agreement. This analysis will lock at the individual
rransfers, including the Kern water transfer, as they fit the entire Menterey Amendments. But
DWR does not intend to consider each transfer mdxwdually, it intends to evaluate the impact of
all the %*Iachmefm E transfers and the Kem water transfer as a whole. TWR Br. at 17,
Castaic’s 2004 EIR project description concerns the impacts ¢f the Kem water transfer
aic’s HR does look at cumulative impacts of the projecz rith other projects,

°ionc Castal
"mdm the Monterey Amendments. but does niot purport {o as ess the environmental impacty
f)
{ the Monterev Amendments independent of the Kern water vransfer. AR 141-4Z.

C dq&c relies on the mndependent utility test to argue that Lhe Kern water transicris a
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a single environmental review. Wetlands Action Network v. United Sates Army Corps.
Engineers, (9™ Cir. 2000) 222 F.3d 1105, 1118."® Pursuant io the independent utility test, where
ach of two projects weuld have {aken place with or without the other, each has “independent

utility” and the two are not considered so connected that an agency must consider them in a’

single environmental review. Native Ecosystems Council v. Dombeck, (5% Cir. 2002) 304 F.3d

886, 804. See also DeiMar Terrace Conservancy, Inc. v. City Council of the City of San Diego,

(1992} 10 Cal. App.4th 712 (fregway segment was separate project serving a viable purpose even

if long-term, multi-segment plan to expand freeway never occurred, znd had independent utility

under CEQA). ' : :
Castaic argues that it has contemplated the Kern water trapsfer since 1988, when it ‘

included a transfer with Kern in its 1988 Capitzl Program for the Santa Clarita Valley’s future

water needs. For economic reasons, Wheeler Ridge, too, sought to transfer its SWP water rights

since approximately 1985. Castaic concludes that the Kern water transfer would have occurred

with or without the Monterey Amendments. Articles 40 and 41 of the SWP contract permitted

transfers between Water Contractors, subject to DWR appreval. Article 53, added to the SWP

contracts by the Monterey Amendments and concerning the transfer of 130,000 acre-feet, did not

“enlarge, resmict, or otherwise impact” Castaic’s right to acquire water from Wheeler Ridge

under Articles 40 and 41. Instead, it was merely a blanket approval of certain contemplated

wansfers. Castaic Op. Br. at 21. The Kern water transfer was completed, paid for, and operating ,

since 1999. Nothing about it is tied to the outcome of the Monterey Amendments. Thus, while { U’Q“‘:’(

the transfer is part of a larger scheme (the Monterey Amendments), it is a long-planned site M L

specific project with independent utility from the Monterey Amendments. , M‘.’L\T
The court cannot conclude that the Kern water transfer would have tzken place without & '

the Mcnterey Amendments. True, Castaic has wanted Wheeler Ridge’s SWP allocation of water

since the late 1980's, and Wheeler Ridge was willing to provide it. Yet, it did not happen until

afier the Monterey Amendments. The contract between Castaic and Wheeler Rj dge states that

the transfer was taking place “in accordance with” Articie 53 of the Monterey Amendments, and

those Amendments change the way SWP water is allocated in California. It does not say that the

transfer is being made under Article 41. }Mncrs contend, and the court agrees, that only

through cenjecture can one conclude that Castaic and Wheeler Ridge would have entered into the

. — o % 83 >
wansfer without the Monterey Amendments, and with Article 18's agriculture first provisions in

place.”
Though the court cannot conclude that the Kern water transfer would have occurred
without the Monterey Amendmaents, it can conciude that the transfer will remain in effect even if

the Monterey Amendments are 1ot approved o OtHErwWise & mitigated under CEQA. The cournt
R

n the federal NEPA siatute, federal decisions on NEPA are
- Heo Qildne. v, Los Angeles, (1974) 13 Cal .36 68, 86.

“When Petitieners commemed on the drafi EIR that any pre-Monierey Amendments
ransfor would be subject 1o Article [8's agricultwre first provisions, Castaic did not say that the
A ni

Rern wanster would bave occurred withent the Moaterey Amendments. 1t merely responded that

the transfer “could ecour” cither pre- or post- Monterey Amendiments. AR 9973,

T Q



aiready has indicated that the Kem water transfer is final. The parties 1o ihe transfer stated at
hearing that they have no intentiop of rescinding it even if the Monterey Amendments are
mitigated and Article 18's agriculture first provisions are in effect. This position is supported by
the fact that the 2004 EIR evaluates the water supply impacts of just such a pre-Monterey
Amendment Arvicle 18 scenario. AR 186. As such, it is compelling evidence that the transfer
will stand.?® ’

Plainly, then, the Kern water transfer is final and will remain in place whatever happens
10 the Monterey Amendments. As such, the transfer has “independent utility” for purposes of
environmental review. It is not so connected to the larger Monterey Amendments that the two
must must be considered in a single environmental review. See Native Ecosy i

Dambeck, 304 F.3d at 894,
6. EIR Timing

Petitioners’ real argument seems (o be that, whenever a program EIR is anticipated, Lhe
agency preparing en EIR for a specific project must wait for the pregram EIR.

This is not the law. Nothing in CEQA requires Castaic to wait for DWR’s program EIR.
Indeed, as a gencral propoesition, the environmental review process should be undenaken early
enougb in the planning process 1o impact planning decisions, with the timing committed tb the
agency’s discretion. City of Vernon v. Board of Harbor, (1988) 63 Cal. App.4th 677, 690-91.

The Kern water transfer occurred almost eight years ago. It has been paid for and operating for 2
number of years. Castaic tried to conduct a timely environmental review, but that EIR was set
aside in Friends. It is not an abuse of discretion for Castaic to want to complete the
environmental review and obtain finality for the transfer without waiting for DWR’s program
FIR of the Monterey Amendments, now Monterey Plus.

Nor does this decision frustrate the law concerning program EIRs and tiering. The
purpose of a program EIR is to document a series of actions so related that they can be
characterized as one project, Friends, 95 Cal. App.4th at 1377. If the program EIR is sufficiently
omprehensive, the lead agency may dispense with further environmental review for later
iivities within the program that are adequately covered-in the program EIR. Guidelines
5618(c). Thus, the program EIR may be used to focus or simplify later environmental review,
or as the basis of a tiered EIR. “Tiering” means the coverage of general matters and
environmental effects in an EIR prepared for a policy, plan, program cx ordinance, followed by
narrower or site-specific EIRs which incorporate by reference the discussion in the prior report.
See Pub. Resources Code §§ 21068.5, 21083 and Guideline §§ 15152, 15385, Tiering is favored

“whenever feasible, as determined by the lead agency.” Pub. Resources Code §21093(b). Itis
required where a prior EIR has been prepared and centified for a program, plar, or ordinance.

Pub. Resources Code §21G94(a). However, tiering is only required “where a prior environmental
Friends, 25 Cal App.4th at 1383, Itis nat

co
a2C
§1

report has been prepared and certified for a program.”
required, and in fact is prohibited, where ihe program EIR has yet ic be prepared. Vinevard Areg

Citizens for Responsible Growth v. City of Rancho Cordova, (“Vipeyard™) (2007) 40 Cal.4th 412

athm) rhps e 00 Ti R Ty ST e
Petitioners think so too, for their Qr,nf‘s,t fargument s premised on 004 LiR’s
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EIR cannot tier off of furure environmental docurment®.
J v

7. ¥Vipevard
In ¥Yineyard, the Supreme Court addressed a county prepared EIR for a large land use
development project known as “Sunrise Douglas.” The principal issue was the availability of
iong-term water supply for the project, and the envirenmental impacts and mitigation for such
supply. The Supreme Cowt analyzed the various water supply cases and distilled scveral

rinciples. First, the EIR for a land use projéct must present sufficient facts to evaluate the pros
and cons of supplying the amount of water the project will need, and not simply ignore or assume
a water supply solution will be found for a development project. ,Second, an adequate EIR for a
large project mmust show water supply for the entire project. It is not enough to show available
water for early stages. While the agency may tier and defer analysis of certain details of later
phases of long-term or complex projects, deferring analysis through tiering is appropriate when
the impacts or mitigation measures are not determined by the first-tier approval and are specific
to later phases. Third, the future water supplies identified and analyzed must bear a likelihood of
actually being available. Finally, where there is scme uncertainty about availability, CEQA
requires some discussion of possible replacement sources or alternatives, and their environmental
consegquences. Yy

Of particular use herein, the Supreme Court discussed the EIR’s reliance on an
anticipated local Water Board’s master plan update, which would discuss the availability of Jong-
term water supplies to the area and their environmental impact. The Court held that the county’s
EIR cannot ier from a furure environmental decument. If the environmental analysis from the
Water Beard’s anticipated master plan update was important to understanding the long-term
water supply for Sunrisc Douglas, it should have been performed in the Sunrise Douglas EIR
even though that might result in subsequent duplication by the Water Board’s master plan update.
Or, the county could have deferred avalysis and approval of Sunrise Douglas until the Water
Beard's master pian update, then tiered the Sunrise Douglas EIR from the programmatic analysis
performed by the Water Board.
The Vinevard decision shows that the timing of Castaic’s project specific EIR in relation

o DWR’s program EIR is up to Castaic. It may either wait for DWR’s program EIR and tier off
of i1, or prepare its own EIR for the Kern water transfer first. If it chooses the latier, Castaic may
not her off an environmental docurent that does not yet exist. Instead, Castaic must analyze all
necessary envirenmental impacts and mitigations. 1f analysis of some portion of the Monterey
Amendments is important to understanding the environmental impacts of the Kern walter transfer,
then analysis of that issue must be inciuded in Castaic’s EIR. But if Castaic’s EIR does so, it is
urelevant that the document duplicates some of what DWR would do, or even that it may be

consistent with DWR's analvsis.” As DWR contends, CEQA’s goal is to ensure sufficient
Information; it conlaing ao probubilion against too much information. DWR Br. at 21. The
timing of Castaic’s EIR for the Kern water transfer ie up to Castaic and Castaic alone.

ine proanect of inconsisiencies en Castaic’s EIR and DWR®s
feling. DWR's comments and input inte
-

1 berween the Pwo agencies.
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Apart from the proper lead agency, Petitioners argue that the 2G04 EIR is inadequate.
Initially, the court believed that Castaic could have real problems on this 1 issue, It is one thing for
Castaic to act as lead agency on a water transfer before the program EIR is prepared; Vineyard
and other case law say that Castaic may do so. But the EIR must be adequate and complete.
Vinevard teaches thet if analysis of some portion of the Monterey Amendments is important to
understanding the environmental impacts of the Kern water transfer, then that analysis must be
included in Castaic’s EIR. PCL held that #h€ “no project” alternative was particularly important
for the Monterey Amendments, and the public was entitled 1o know what would happen if the
Amendments were not approved and Article 18 was implemented in the event of water shortage.
Commentators particularly wanted to know whether imposition of Article 18 might eliminate the
“paper water” entitiements in the water contracts, reduce land planning decisions based on that
paper water, and ultimately reduce growth and construction of additional SWP facilities. PCL,
83 Cal.App.4th at 892-3.

The court wondered whether Castaic would have the expertise to perform any analysxs of
the Monterey Amendments or the “no project” alternative that would be required in the 2004
EIR. However, the parties” briefs, and oral argument at hearing, have demonstrated that, with
one exception, the 2004 EIR’s contents are sufficiently presented. Indeed, Petitioners barely
criticize the 2004 EIR’s adequacy, except as it impacts the lead agency issue.

i

1. “Deception”

Petitioners’ principal argument about content is that the 2004 EIR is deceptive in failing
1o make clear that the Kern water transfer is not “final.” They contend that the 2004 EIR’s
project definition treats the Kern water transfer as an immutable fair accompli which fails to
disclose that the “final status” of the transfer depends on the DWR’s forthcoming review.
According to Petitioners, the EIR improperi relies on the interim availability of the water o
predict that DWR will “leave it in place.” a point which the court in California Oak Foundation
v, Citv of Santa Clarita. (“California Oak™) (2005) 133 Cal.App.4th 1219, 1238, n.16 had no
rouble dispatching, and also improperly states that it would be unnecessary and speculative to
consider what the DWR might do to change the transfer (See AR 994). Pet. Op. Br. at 19-20.
This false assumption that the transfer is immutable may result in jand use decision-makers
approving projecis based on water availability “worth little more than a wish and a prayer.” Id. at

20-

The court kas detenmined that the transfer is final as a matter of law. Therefare, the EIR
is not wreng in saying so. What Petitioners really contend is that the Kern water transfer, though
final, can be affected by the DWR’s pregram EIR through mitigations and imposition of

aiternatives. Yet, the EIR proceeds as if the transfer cannot be altercd. As counsel described the
issue at hearing, the 2004 EIR “talks aboul risk, but never directly informed the public about the
fzct that (the transfer may be um "":Uﬁd through the Monterey Amendment FIR process.” Thus, the
TIR refers 1o the transier as of an existing 41,000 acre feet of fSWP Table A water (AR 15, K
and states that “nc permiis or other approvals would bc reguired other than” certification of the




EIR. AR 167

—The EIR is the methed for disclosure of environmental issues. Rural landowners Assn. V
Citv Council, 45 Cal.App.3d 1013, 1026. CEQA’s purpose is to compel agencies to make
decisions with environmental consequences in mind, but CEQA does not and cannot guarantee
that these decisions will always favor envircnmental concerns. Laurel Heights, 47 Cal.3d at 393,
The EIR should provide sufficient analysis to allow decision-makers 1o make intelligent ’
judgments sbout environmental consequences. Guidelines §15151. The evaluation of
environmenta! effects need not be exhaustive, but the EIR’s sufficiency'is reviewed in the light of
what is reasonably foresecable. Id. Perfection is not required, but adequacy, completeness, anda |
good faith effort at full disclosure is. Id.

In California Oak, the court addressed the proposed developmem of a 584 acre industrial
park project in the Santa Clarita. The City’s EIR relied on the Kern water transfer for water
supply, and the appellate court held that it did not adequately address the uncertainty in that water
delivery. 133 Cal.App.4th at 1236. The City’s comments “did little more than dismiss project
cpponents’ concerns about water supply” and the EIR failed to discuss the adequacy and
availability of water supply absent the Kern water transfer. Appendix K to the EIR did

.scknowledge uncertainty in the Kemn water transfer, but this was insufficient in part because
inforamtion “scattered here and there in EIR appendices” or a report “buried in an appentlix” is
not a substitute for good faith reasoned analysis. Id. at 1239 (citation omitted). Morgover,
Appendix K contained no facts and analysis about the likelihood of deficit or alternative sources -
o supply, and was misleading about the fact that Castaic had an SWP “entidement” without
cxplaining that the entitlement consisted In part of “paper water.” 1d. at 1239-40. Hence the FIR
failed a5 an mlonmational document on water supply issues.

Castaic contends, and the other Respondents agree, that the 2004 EIR fuﬂy addresses the
uncertainty of what DWR will do. At hearing, they contended that Petitioners really are arguing
that the 2004 EIR is misleading because it does not anticipate Petitioners” argument,?

The EIR explains that planning for water supply to meet demands requires consideration
of reliability of SWP supplies, because historical and statistical analysis show that the full Table
A amount will not be available in some vears. AR 41. The EIR explains that Castaic’s Table A

- amount is the maximum SWP amount, and the amount of SWP water actually available to it
varies from vear to year. Jd. The EIR acknowledges that DWR’s allocations are based on that
vear’s hvdrological conditions, the amount of water stored in the SWP system, and contractor
requests for water. . AR 16. The EIR discusses the Monterey Agreement (AR 46-47), PCL and
*Monterey Plus. AR 17-1&, 47 The EIR cautions land use planners who might rely on the EIR to
predict furure water supplies, that xa*hile Castaic will implement ali feasible measures 1o obtain
weter “past water deliveries are not a guarantee of future delivery rates.” AR 13,

The FIR considers the sn‘"rom.;ex.mi impact of the preject based on water allocation

o

nsel made plain Usat this issue of deception is distinet from the

[ T

EzReq'ﬁondems’ cntention sounds like an argument that Petitioners failed 1o exbhaust thei
L olairn was made in thelr briefs.
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scenarios of pre-Monterey Anendments without Article 18 cutbacks, pre-Monterey Amendments
with Article 18 cutbacks, and post-Monterey Amendments. AR 56. The EIR argues that the
project could have been authorized under Article 41, but tnstead was implemented under Article
23 of the Monterey Agreement. It adds that DWR is preparing a new EIR for the Monterey
Amendment.

Since the Monterey Amendments change the way in which SWP water is allocated
among contractors, the 2004 EIR provides three separate analyses of the project’s impacts to
water supply. AR 186-89. The EIR goes to-great lengths to discuss the uncertainties in the

“Ariicle 18 allocations. AR 187-89. For each scenario, the EIR estimates reliability based on wet,
dry, and extended dry year conditions. AR 183-91. The EIR addnesses direct impacts 1o water
supply and water quality under the three water allocation scenarios. AR 202-05. It discusses
indirect impacts from the growih-inducing efiect of the projéect, and mitigations of these impacts
through implementation of existing agency policies. AR 207-224. It discusses the cumulative
impact of the project and other projects inside and outside the project area. AR 278-89. Finally,
it addresses alternatives to the project, including a no project alternative. AR 293-300.

The EIR clearly demonstrates the variability of SWP deliveries, and covers what could
happen as a result of the Monterey Amendments EIR. But Petitioners are correct that the EIR ~

“has a hole in it. The EIK does ot directly explain that the project may be impacied by thd
outcorne of the Iv’omerey Amendments EIR. Instead, the 2004 EIR assumes there are three
possible water delivery scenarios without any discussion of why or how they would occur: “Since
The Monterey Amendnients change the way in which SWP waler 15 allocated among contractors,
the 2004 EIR provides three scparaie analyses of the project’s impacts to water supply.” The
reader is 1eft to interpret how these allocations could come about, and must conclude on his or
her own that they are three possible outcomes of challenges to the Monterey Amendments. Nor
Goes the EIR explain how such challenges could cause these allocations to. occur, —

A1 EIR 1s an informational document which is supposed to provide the reader with the
“analytic route the...agency traveled from evidence to action.”Citizens of Goleta Valley v. Board
of Supervisers, (“Goleta™) (1990) 52 Cal.3d 553, 568. This means that the EIR must contain
facts and analysis, not just the agency’s bare conclusions-or opinions. Castaic is not required to
predict the cutcome of litigation, and may not be able to discuss the likelihood of each of the
three allocations. However, it should have at least explained why the three scenarios are relevant
and how they would occur.® The failure to do so leaves the reader wondering why they are
pertinent. Conseguently, the 2004 IR fails to provide the anaiytic rcute by which the three
alternatives are relevant.

Non-compitance with the disclosure reguirements ¢f CEQA imay constitute a prejudicial
abuse of discretion regardless of whether the agency weuld have taken the same action had it

complied with CEQA. Pub. Res. Code §21005¢a). Sull, CEQA is subject to the established

nrinciple that there is no presumption of prejudicial error. Pub. Res. Code ‘5,_;(;0‘3(}3, Only if
must the sion be set

-

/

the manner in which the agency failed 10 follow the law is ;,)e,ud 1cial mu
aside. Sierra Club v, State Beard of Foresury, (1994) 7 Cal.4th 1215, 1236,

“For example, the court har no jdea how & pre-Meonierey Aamendments without Articie 8
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The issue 18 whether Castaic’s failure to supply the analyfical route for its consideration
of the three allocations is prejudicial. Prejudice depends on whether the failure to include this
information makes “any meaningful assessment” of the project’s environmental effects
impossible, in which case prejudice is presumed. Sierra Club v. State Board of Forestry, (1994)
7 Cal.4th 1215, 1236 (agency approved timber harvesting plans without requiring necessary
environmental infermation in them).” Even under this standard, not every CEQA failure is
prejudxua] An EIR wzll be upheld if the error de minimus or clerical in nature (5@_15@

( 992) 10 Cal. App 4th 508, 033) the EIR analysxs is comprehenswe if not perfect, despite the

1S an Jose Citv C il, (1989) 215 Qal App.3d 612, 627-28), and
;nfo*rrmnon wmch shou)d have been included to makc the EIR accurate nonetheless has no
material effect on informed decision-making or informed public participation (Al Larson Boat
Shep. Inc, v. Board of Harbor Commissioners, (1993) 18 Cal.App.4th 729, 747-50).

The Vipeyard court reiterated that the reviewing court must focus on the nature of the
defect, depending on whether the claim is predominantly one of improper procedure or a dispute
over facts. Where the agency has employed the correct procedures, greater deference is given to
the agency’s factual conclusions, which are reviewed for substantial evidence. 40 Cal.4th at 435,

The 2004 EIR’s non-compliance concerns its analytic route — why and how the theée
zllocations are pertinent. This is not a fact issue to be <upported by substantial evidence.
Instead, it is a failure affecting the public’s ability to make a “meaningful assessment” of the

project’s environmental effects. As such, it is prejudicial. See also Rural Land Owners Assn. v.
Lodi City Council, (1983) 143 Cal.App.3d 1013, 1023 (whenever failure ioc comply with CEQA
results in a subversion of its purposes by omitting information from the environmental review

process, the error is prejudicial).?®

Ome appellate court, Resource Defense Fund v. Local Agency Formation Commission,
(1987) 161 Cal. App.3d 886, £97-98 has stated that “[fjailure to comply with CEQA is
mc ssarily prejudicial.” This does not appear o be the consensus approach. Sce Dusek v,
Ansheim Redeveloprment Agency, (1985) 173 Cal.App.2d 1029, 1040-42 (“a minor CEQA sin or
wo’ ccnsatmmg technical defects where the public had not been misled or defrauded is not

enough for prejudice).
““Petitioners also argue that the 2004 EIR finesses the non-final nature of the project by
jumping the gun 2nd analyzing pre-Monterey Amendments. According to Petitioners, Castaic

nerformed a “mini-programmatic review” at AR 155-06 end App. D (AR 468-350). The charts

st AR 184 and 306 show this. According o Petittoners, ibis is not just factual overlap; this is
usurpation of DWR’s responsibilitie
DWR correcily poims out that Peiitioners are complaining ebout 100 mmuch information,
something that CEQA does not proscribe. Petitioners heve no complaint about the content of the
wini-program review. To the extent that Castaic performed a task that DWR is obligated to
perform, DWR may cither use Castaic’s analysis or perform a new one. The cooperation of
BWR and Castaiac st ‘”;_ESIS Lbat the overl

i istent, DWR's analysis wili comtrel {or the Monterey Amendments. There 18 ne

e

fapping coviropmental anelvsis wiil be consistent,
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2. Modeling
Petitioners contend that Castaic used an obsolete DWR model, DWRSM for making

predictions about the amount of SWP water that could be available as a result of the Kern water
cransfer. DWR has used CALSIM 11 for modeling SWP deliveries since 2000. While the EIR
uses CALSIM 11 to ook at Lhe environmental setting, it only uses DWRSIM to look at
environmental impacts. According to Petitioners, Castaic’s rationale for doing so -- that
DWRSIM should be used for the 1998 environmental setting -- makes no sense. Modeling is for
future results, not historical analysis.

Petitioners argue that Castaic’s use of an old model prejudicially overstates the reliability

of SWP water delivery. App.D, Table 2-2 compares the projected 2020 deliveries based on the
two different models. AR 493. The graph shows a discrepancy between the two models,
particularly in the 50-70% supply range, and most glaringly in the range of drought conditions.
Although the EIR does not quantify these differences, Castaic’s responses to public comments
presents a table that does. The table shows that the two models can differ by as much as 5000
acre-feet. Pet. Op. Br. at 23. According to Petitioners, this is not the *“slight discrepancy” DWR
states it is. .
When a challenge is brought to studies on which an EIR is based, “the issue is not
whether the studies are irrefutable or whether they could have been better. The relevant issue is
only whether the studies are sufficient credible to be considered as part of the total evidence that
supports the” agency’s decision. Laurel Heights, 47 Cal.3d at 409 (lead sgency entitled to choose
and rely on expert opinion even though others may disagree). Expert testimony constitutes
substantial evidence and an agency is entitled to rely on it. Uhler v, Citv of Encinitas, (1991) 227
Cal.App.3d 795, 805. Even where experts disagree, the agency is entitled to choose one expert’s
opinion over another. Laurel Heights, 47 Cal.3d at 409. The party challenging the EIR bears the
burden of demonstrating that the studies on which the EIR is based “are clearly inadequate or
unsupperted.” State Water Resources Control Board Cases, (2006) 136 Cal.App.4th 674, 795.

CEQA requires Castaic to reasonably inform the reader about the amount of water
available. The EIR states that all environmental impacts from the project are driven by the
- amount of water delivered and the timing of delivery. AR S5. Castaic analyzed the amount of
SWP water available for delivery through hydrologic modeling with computer simulations that
predict the amount of water availatie under various hydrologic conditicns. To do so, the EIR,
iike all EIR’s had to have an environmental setiing for the project. This environmental setting
describes the conditicns of the project as they exist at the time the Notice of Preparation is
published or, if there is none, at the time the environmental analysis is commenced. This setting
will normally constitute the baseline physical conditions by which an agency determines whether
an impact is sigmificant. Guidehines §15125(a).

The 2004 EIR siates that iis baseline 1598 environmental seRing used DWRSIM, which
is a model simuiating the operations of the SWP, “‘because this is the modeling teol that was
g 1998 AR £5. DWR had used DWRSIM in 2000 to conduct a relizbil ity study

avatlable dunn
The 2004 LIR does use CALSIM II for the current environmental setting of

for ancther pre wg cot
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the preject. CALSIM 1] was available because DWR performed a SWP Delivery Reliability
Report in 2003 using CALSIM T as its model. AR 56. Although the modeling tools are
different, the criteria used to input into the computer simulation has not changed significantly.

Id. .

The question raised by Petitioners is why use an older computer simulation model
(DWRSIM) for the 199§ baseline when a newer model (CALSIM 1I) was available? Appendix D
of the 2004 EIR, entitled “Technical Data for Hydrologic Analysis,” explains that Castaic had to
do so because it did not perform any model-analysis of its own. Instead, Castaic relied upon
DWR’s expertise, and its existing model studies. See AR 491. DWR used DWRSIM in its 2000
study and CALSIM 11 in its 2003 study; Castaic relied upon thosg same studies and same models.

Castaic’s reliance on DWR'’s existing studies and its expertise is an explanation, but the
issue becomes whether it is an adequate one.

The answer is in Appendix D, which explains that DWRSIM has a database of monthly
runoff based on historic hydrologic data for a 73 year period from 1922-74. DWRSIM takes this
data and, depending on the input variables of operating constraints and water contractor demand,
estimaies the amount of water SWP can deliver each month over that 75 year period. Assuming

that hydrologic conditions repeat, the operator can predict the amount of water available under
that particular hydrologic condition and with a particular demand and operating condition. AR
491.
Appendix D then shows that DWRSIM and CALSIM 1 predict similar outcomes, and

that the differences in their predictions can be explained. In Figures 2-1 and 2-2 of Appendix D,
Castaic compares the two models’ prediction of SWP water deliveries at existing demand and at
sredicted 2020 demand levels. AR 493. The “existing demand” for the DWRSIM model is 1998
demand. The “existing demand” for the CALSIM 1l model is 2001 estimated demand. The 2001
demand is higher than the 2000 demand. Consistent with reality, the moedel will only show
delivery up to the amount of demand; SWP will not deliver more water than is asked for even if
it is available. This difference in demand explains why CALSIM 11 shows more delivery in wet
vears than DWRSIM; the lower demand in 1998 limits the amount of delivery.

The difference in demand also exglains in part why CALSIM 11 predicts a higher delivery
“in extremely dry conditions; [998's lower demand means more water is left in storage from the

preceding vear and is available for delivery in a dry year. Appendix D says that the proofis in
the pudding: comparison of DWRSIM and CALSIM II in Figure 2-2, for the year 2020 with the
same level of demand for each model, shows very close prediction ofS WP delivery for both
models. AR 452-93.

Castaic concludes that the two models predict “generally comparable” results and their
differences are miinimal. AR 491, 1003, Castaic argues that, if anything, the slightly higher
supplies predicted by the DWRSIM model provide a worst case scenaric for purposes of grewth
inducing impacts; the more water the more developers will grow the Santa Clarita Valley. AR

1003-04, 1609, '

Contrary to Petitioners™ argument, the use of DWRSIM and not CALSIM I in the 1998
baseline study does not affect the conclusion that the study constitutes substantial evidence.
Petitioners do not present expent f‘pxm on that the use of DWRSIM results in any error. They
merely rely on the differences in Figures 2-1 and 2-2 of Appendix D, and Appendix D explains

.



ihe reason for the differences. As Castaic points out, Petitioners cannot point to any
environmental significance to the use of DWRSIM and not CALSIM II. Therefore, Petitioners
have not met their burden of demonstrating that use of DWRSIM for the 1958 baseline in the

2004 EIR was “clearly inadequate or unsupported.”? '

3.Cu ive Imnacts

Petiticners contend that the 2004 EIR attempts to assess the project’s impacts on the SWP
without discussion why Castaic is competefif to do so. As an example, the EIR rejects any
significant project impact on the Delta, even though it acknowledges that differences in timing in
the use of water for urban (Castaic) rather than agricultural (Whegler Ridge) purposes would
change the timing of deliveries. AR 192. Petitioners argue that the Delta is ““in crisis” and there
is great potential for conflict between Castaic’s and DWR s respective environmental analysis.
Pet. Op. Br. at 23-4.

An EIR must contain a cumulative impacis analysis of the project’s environmental impact
when considered in conjunction with other projects (Guidelines §15130) in order to ensure that
“the entire relevant environmental picture” has been adequately considered. Laupheimer v, State
of California, (1988) 200 Cal. App.3d 440, 462. A cumulative impact consists of an impact
which is created as a result of the combination of the project evaluated in the EIR togethet with
other projects causing related impacts. Guidelines §15130(a)(1). The EIR should not discuss
impacts which do not result at least in part from the project being evaluated. 1d. The analysis
should reflect the seventy and likelthood of occurrence of the impact. Guidelines §15130(b). In
every case, there should be at least a preliminary search for potential cumulative environmental
effects and a preliminary assessment of their significance. Laupheimer, 200 Cal.App.3d at 462-
63. The deiail required in a cumulative impacts discussion need not be as great as provided for
the environmental impacts attributable to the project alone. Guidelines §15130(b). Generally,
the EIR should list the projects producing cumulative impacts or provide a summary of
projections centained in a prior certified or adepted environmental decument which describe the
regional conditions contributing to the cumulative impact. Guidelines §153130(b)(1). The 2004
EIR uses the list approach to discuss cumulative impacts of the project’s environmental impact
when considered in conjunction with other projects. AR 241-289.

Castajc argues that everything that happens with respect to the Kern water transfer
happens south of the Delta, and the EIR thoroughly discusses that, including the impact of the
timing of deliveries.s AR 193-06. Thus, the EIR’s conclusion that the project will have no direct

o,

“Castaic does not have sialewide expertise on SWP reliabiiity, but its consultants and
DWR do. Ir commenting on Custaic’s draft EIR, DWR stated that the differences between
CALSIM 11 and DWRSIM “may cause slight changes in results, *.-ahlch may lead DWR w0

gifferent conciusicens...{in DWR s Maonterey Amendments EIRT” AR 564, However, DWR also
found that the draft LIR adequately and thoroughly discussed the p med and its .mpacgs
ncluding the effects of the project on the env m,n"mm and the SWP, using yﬂxn’wrme baseiine
sonditions, and had & good 0_»_.“333%5611 of the relationship between the Kern water transfer and
Vionterey Plus. DWR concluded diat the draft Eﬂia ‘adequately discusses the reliability of the
SWP_vre- and post- Monterey f’%:*ns' dment conditicns, and S%P cperations.” AR 364-6%

e}



significant impact on the SWP or related facilities is fully supported. Castaic contends that
Peiitioners really are aftacking its ability to act as lead agent for a local project if the project has
the potential for statewide impact. According to Castaic, this argument goes to the lead agency
issue, and is incorrect as a matter of law. Castaic is qualified and required by CEQA to assess
impacts that occur outside of its borders in evaluating the Kern water transfer. Citizens of Goleta
Valley v. Roard of Supervisors, (1990) 52 Cal.3d 553, 573.

The court does not know whether Petitioners really are attacking Castaic’s expertise or
the adequacy of its assessment of SWP impdcts from the Kern transfer. The reason is that
Petitioners’ arguments are conclusiopary and unsupported by analysis, authority, or many facts.
Petitioners” obligation was 10 point out what is wrong with the analysis, or what has been omitted
that was required. An issue raised without analysis or authority Jacks foundation and need not be
addressed. Arcadia, 135 Cal.App.4th'at 1429, 1431. The court has no obligation to search the
FIR's cumulative analysis section to look for defects. Their general objection requires only a
general response that Castaic’s cumulative impacts analysis is adequate.

4. The “No Project” ANernative
o Petitioners argue that the 2004 EIR fails to address the “no project” alternative, an issue
particuiarly important because it was the principal defect in the PCL Monterey Agreement EIR.
As the PCL court stated, a “no project” alternative must discuss “‘existing conditions” and “what
would reasonably be expecied 1o oceur in the foreseeable future if the project were not approved,
vased on current plans and consistent with available infrastructure and community services.” 83
Cal. App.4th at 912. The Monterey Agreement EIR did not discuss the projections related to land
planning, demand for water, and other impacts of reducing entitlements pursuant to Article 18(b).
1d. a1 919. Petitioners contend that the 2004 EIR does discuss the water supply reliability
impacts of invoking Article 18(b), but not the statewide impacts the PCL court found so crucial.

The short answer to Petitioners contention is that 2004 EIR addresses a different project
than the Monterey Amendments. The “no project” alternative for any EIR requires a comparison
of the impacts of approving the project with the effect of not doing so. Guidelines
§15126.6.(e)(1); Mira Mar Mobile Community v. City of Oceanside, (2004) 119 Cal. App 4th
477.488-89. The only “no project alternative” that Castaic is obligated 1o consider is the
alternative of “no Kern water transfer.” Castaic has addressed this alternative by discussing
groundwater sources of water and a possible moratorium. AR 291-4. Fetitioners do not'quibble
with this analysis. But Castaic had no obligation to consider “no Monterey Amendments” as a
no project alternative ?® Indeed, it would make no sense to evaluate “no Monterey Amendments”
as &n ahernative to the Kern water transfer.”

*OF course, the 2004 EIR is obligated 16 consider invocation of Article 18(b) as a
reasonably foreseeable envircnmental impact, and the adequacy of it deing so has been
dizcussed

*For a similar reason, Castaic need not analvze altemative uses of the SWP waterina
‘1o project” sitemative. CEQA docs not require consideration of alternatives that do not meet
ihe project objective; Le., delivery of weter to Cagaic’s customers. See Guidelines §15126.6(c.

~
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5. Post-Hoce Rationalization

Petitioners also suggest that the 2004 EIR is a post-hoc rationalization for “a decision
already made.” Pet. Op. Br. at 18. Pre-judging environmental decisions in order to accomplish a
project is prohibited under CEQA. An agency may not commit to a project before CEQA review
is completed because a fundamental purpese of an EIR is to provide decision-makers with
information they can use in deciding whether to approve a project. Therefore, post-approval
environmental review has been'condernned. Laurel Heights, 47 Cal. ’d at 394. See Residents Ad
Heoc Stadium Com. v, Board of Trustees, (1979) 89 Cal.App.4th 274, 285. Of course, an agency
contemplating a project may be presumed to favor the project, and CEQA assumes this to be
inevitable. Therefore, it builds in proecedural protections to insure that the decision-maker does
not fail o note the facts and arguments by opponents to the EIR. ]d. at 285.

Castaic had completed the transfer and performed under it for several years prior to
preparing the 2004 EIR. Plainly, it desires tc keep the transfer and not change it. When the 1899
was found deficient, Castaic was required under CEQA 10 perform a “fresh look™ at the transfer’s
environmental impacts. With the exception of the analytical hole discussed above, it has done
so. See City of Vernon v. Beard of Harbor, (1998) 63 Cal.App.4th 677, 1523 (adequacy of EIR
overcomes contention that it was a pest-hoc rationalization).

G. Conglusion
Castaic may act as the lead agency for the Kem water transfer. The 2004 EIR was

properly prepared except for one defect — it fails to show the analytic route as to how and why the
three allocations of pre-Monterey Amendments, pre-Monterey Amendments without.Article 18,
and post-Monterey Amendments are relevant and would occur.  The court offers no opinion on
whether this failure must be rectified by addendum (Guidelines §15164), a subsequent EIR, a
supplement to EIR, or a new EIR. That determination is Castaic’s to make in the first instance.

The Petition for Writ of Mandate is granted in part. A writ shall issue commanding
Castaic to set aside its approval of the 2004 EIR and comply with CEQA, either through the
preparstion of 2 new EIR or other environmental documentation, such as an addendum,
addressing the analytic route of the three water allocaticns. Castaic is not directed 10 set aside the
Kern water transfer. Judgment shall be entered in favor of Petitioners solely on this issue.

This shall serve as the court’s proposed statement of decision in compliance with CRC
232(c). If there are no written objeciions filed, the statement shall be final. As Respondents
have prevailed on all but one issue, Castaic’s council is ordered to prepare a writ of mandate and
judgment consistent with this decision, and serve it on all other counse! for approval as to form.
Afier 10 days, Castaic may file the proposed writ and judgment with the court, along with a
declaraticn stating the nature and extent of any objections received. An OSC re: judgment shall

be set for April 23, 2007.

Dated: April _Q; 2007
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

f

NATURAL RESOURCES DEFENSE 1:05-cv-1207 OWW GSA

COUNCIL, et al.,
: INTERIM REMEDIAL ORDER

FOLLOWING SUMMARY JUDGMENT

Plzintiffs,
AND EVIDENTIARY HEARING

V.

DIRK KEMPTHORNE, in his official
capacity as Secretary of the
Interior, et al.,

Defendants.

CALIFORNIZA DEPARTMENT OF WATER
RESOURCES,

Defendant-Intervenor,
STATE WATER CONTRACTORS,
Defendant-Intervenor,

SAN LUIS & DELTA-MENDOTA WATER
AUTHORITY, et al.,

Defendant-Intervenors.

'
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Fcllowing the Court’s May 25, 2007, Order Granting In Part
and Denying In Part Plaintiffs’ Mction for Summary Judgment,
finding the Leong-Term Centrzl Valley FProject Opersticns Criteria
And Plan (“OCAP”} Biclcogical Opinion (“BiOp”) unlawful and

1
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iﬁadequate, s well zs the accompanying Delts Smelt Risk
Assessment Matrix ("DSRAM”) adopted tc implement the 2005 OCAP
BiOp, in vioclation of the Administrative Procedure Act, 5 U.S.C.
§ 705 et seq. (Doc. 323), a seven-day evidentiary hearing was
held on August 21-24 and 2¢-31, 2007, toc determine what interim
remedies to impose. ﬁased on the contemporazneous, Findings of
Fact and Conclusions of Law, after review of all the evidence,
seven days of testimony, the parties’ memoranda of law, and fully
considering all the parties’ oral arguments and proposed interim

remedies, the Court enters the following:

! I. INTERIM REMEDIAIL ORDER \

A. REMAND

1. Completion of New Biclogical Opinion

The Court orders the 2005 OCAP BiOp on the effects of the
coordinated Central Valley Project (“CVP”) and State Water
Project (“SWP”) operaticns cn the Delta smelt, REMANDED to the
United States Fish & Wildlife Service (“FWS”) for further

consideration consistent with this Court’s orders and the

requirements of law. This remand shall conclude not later than

September 15, 2008, at which time FWS shall issue a new
Biclogical Opiﬁicn ("BiOp”) to the U.S. Department of the
Interior, U.S. Bureau of Reclamation (“Reclamaticn”), and the
Califcrnies Department cf Weter Rescurces ("DWR”)}, as an applicant

and joint operatcr, on the effects of the cperaticn cf the CVP

and SWP upon the Delta smelt.

2. Vacatur

N
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Te aveid the peotentially draconian consequences of operating

the CVP and SWP without incidental teke azuthority, this remand is

made WITHOUT VACATUR. The operatiocn of the CVP and SWP by
Interior, Reclamztion, and DWR, respectively, during this interim

period, shall not violate the additicnal conditibns set forth

below.

B. INTERIM INRJUNCTIVE RELIEF i

Based on the previous findings of the imminent peril to the
survival of the Delta smelt and adverse effects on its critical
habitat, & preliminary injunction shall issue restraining
Interior, Reclamaticn, and DWR, their cfficers, employees,

"
and all those acting in concert with them in those

agents,
parties’ operation of the CVP and SWP, respectively from taking
any actions that are contrary to, inconsistent with, or that
viclate the following interim remedial measures to prevent the
extinction of the Deltaz smelt, a threatened species, or that
would destroy or adversely medify its critical habitaﬁ. This
preliminary injunction shall remain in effect until the remand of
and reconsultation on the BiOp is completed and a new BiOp is

issued by FWS, on or before September 15, 2008, or further order

cf the Court,‘#hichever shell first cccur.

1. Surveys And Monitoring

a. Delte Smelt Surveys

Reclamaticn, DWR, and any other pearty shall take no action
tc prevent the full implementation cf surveys for the Delta smelt

which have been conducted by the Califcrnie Department of Fish &

3
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Game (“CDFG”) including, but not limited tc, the Fsll Midwater
Trawl (“FMWT”), Summer Townet, Spring Kodiak Trawl, and Z0mm

surveys.

2. Frecuency of Sampling for Delta Smelt

Reclamation shall increzse the frequency ofzgampling for
Delta smelt that may be entrained at the Jones Pumping Plant to a
minimum of twenty-five percent (25%) of the time, at regular
intervals, whenever the Jones Pumping Plant is diverting water

into the Delta-Mendota Canal.

a. Sampling Triggers

Sampling at this frequency shall commenée upon either: (1)
an increase in the average daily flow of the Sacramento River at
Freeport to 25,000 cubic feet per second (“cfs”); or (2) when
there is an increase in the average daily flow of the éan Joaquin
River at Vernalis by ten percent (10%) over three consecutive
days after December 25; (3) survey data from the FMWT or Kodiak

Survey indicate Delta smelt have moved to and are moving upstream

into the Delta or January 15.

b. Larval Deltaz Smelt Monitoring

(1) Mcnitcering Tricgers

Reclamation and DWR shall each monitor for the presence of
larval or juvenile Delta smelt, that are less than twenty (20)
millimeters (mm) in length, by Reclamaticon at the Jones Pumping

Plant and by DWR at the Banks Pumping Plant. Such monitoring

4
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shall occur when the pumping plants are diverting water into the
Delta-Mendota Canal cor the Cealifcrnia Aqueduct, respectively.
Such monitoring shall provide for sampling at least once every
six (6) hours during periods in which the pumping plants are

operating.

(2) Timing of Monitoring

Monitoring for the presence of larval of sub-twenty mm
juvenile Delta smelt shall begin at the onset of spawning by
Delta smelt &s shown by: (1) the presence of spent female Delta
smelt in the Spring Kodisk Trawl survey or at either export
plant’s salvage facility; or (2) when water temperatures in tpe
Delta reach 12°C as determined by the average of the daily water
temperatures at the Mossdale, Antioch, and Rio Vista Monitoring

Stations; or (3) when larval Delta smelt are detected in the 20mm

survey, whichever occurs first.

(3) Termination of Monitoring

Such monitoring shall end June 15 or a minimum of 5
consecutive days without detection of larval or juvenile Delta

smelt at the CVP or SWP facilities, whichever comes last.

3. FPlow Restrictions

&. Winter Pulse Flows

(1) If the triggering conditions set forth below in
subparagraph I.B.3.&.(2) are met, Reclamation and DWR shall
modify the operaticns of the CVP and SWP toc eachieve an average

net upstream flow in Cld and Middle Rivers (“OMR”)} not to exceed

5
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2,000 cfs over the implementation pericd described in
subparagraph (3).

(2) The action described in subparagraph (1) shall be
initisted within three (3) calendar days after December 25 when
the average daily watgr turbidity exceeds twelve (12)
nephelometric turbidity units (“NTU”) at Prisoner’s Point,
Holland Tract, or Victoria Canal, unless, at that time, the

i
three-day average of flow in the Sacramento River at Freeport

exceeds 80,000 cfs.

(3) This action shall end after a period of ten (10) days
or when one of the following terminating conditions is met,
wﬁichever occurs first: (1) the three-day average of flow in the
Sacramento River at Freeport exceeds 80,000 cfs; (2) the onset of

spawning by Delta smelt occurs as shown by the presence of spent

female Delta smelt in the Spring Kodiak Trawl survey or af either
export plant’s salvage facilities; (3) when larval Delta smelt
are detected in the 20mm survey or at either export Plant’s

salvage facility; or when water temperature in the Delta reach

12°C determined by the average of the daily water temperatures at

the Mossdale, Antioch, and Rio-Vista Monitcring stations.

L. Pre-Spawning Adults

(1) Reclamation and DWR shall operate the CVP and SWP to
achieve & daily average net upstream (reverse) flow in the OMR
not to exceed 5,000 cfs on a seven-day running average. In the
event that the three-day averzge cf flows in the Sacramento River

is in excess of 80,000 cfs, when this acticn would otherwise

commence, the actiocn is not required tc be undertsken until such

€
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time as the three~dé§ éverage cf flow in the Sacramento River at
Freeport falls below 80,000 cfs.

(2) This action shall commence immediately following the
conclusion of the acticn described in subparagraph I.B.3.a.,
above, or on January 15, whichever is earlier.

(3) This action concludes at the onset of Fhe spawning by
Delta smelt as shown by: (1) the presence of spent female Delta
smelt in the Spring Kodiak Trawl survey or at either export
plant’s salvage facility; (2) when larval Delta smelt are
detected in the 20mm survey or at either export pumping plant’s
salvage facility; or (3) when water temperature in the Delta
reaches 12°C determined by the average of the daily water

temperatures at the Mossdale, Antioch and Rio Vista monitoring

stations.
4. Larval And Juvenile Delta Smelt
a. Reclamatiocn and DWR shall operate the CVP and SWP to

achieve a daily average net upstream flow in OMR of between 750

and 5,000 cfs on & seven-day running average. The specific

in consultation with Reclamation and DWR, to be determined on a
weekly basis %nd based upon the best available scientific and
commercial information concerning the distribution and status of
the Delta smelt.

b. This action shall commence immedistely upon the onset
of spawning of Delta smelt as shown by: (1) the presence of spent

female Delta smelt in the Spring Kodiazk Trawl survey cor at either

expecrt plant’s salvage facility; (2) the larval Delta smelt are

ot
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détected in the Z0mm survey cr at either expert plant’s salvage
facility; (3) when water temperzture in the Delta reaches 12°C
determined by the average of the daily water temperatures at the
Mossdale, Anticch and Ric Vista monitoring stations.

c. This action‘shall continue at each facility until, when
in the reascnable discretion of the Bureau, FWS, .and DWR, the
entrainment risk at each facility is abated, or June 20,

i
whichever occurs first.

5. Vernalis Adaptive Management Plan

a. Reclamation and DWR shall continue to implement the
Vernalis Adaptive Management Plan (“VAMP”), San Joaquin River,
flow enhancement and CVP and SWP export curtailment as specified
under the VAMP experimental design.

b. This actiocn shall commence on a date decided updn by
the VAMP Steering Committee, but not later than May 1 and shall
continue for thirty-one (31) calendar days after its initiation.

c. The requirement set forth in subparagraph I.B.4.a.

shall not apply during the period in which the VAMP action is

being implemented.

6. Barriers

a. Head of 0ld River Barrier

The installaticn of the spring Head of 0Old River Barrier by

either DWR or Reclamation is prohibited until the end of VAMP

action implementation.

k. Aoricultural Barriers

&
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Reclamation and DWR shall ensure that the tidal effects of
the three south Delta agricultural barriers are minimized or
avcided by tying open &ll flap gates on the barriers, from the

time of their installation until the end cf VAMP action

implementation.

C. ADMINISTRATIVE DISCRETION

Nothing in this Order is otherwise intended to usurp or
interfere with the exercise of Interior’s, Reclamation’s, FWS's,
and DWR’s discretion and expertise in their operation and
management of the Projects., protection of the Delta smelt, and

the implementaticn of the terms and ccnditions of this Interim
"

Remedial Order.

It is the intent of this Interim Remedial Order that its
terms and conditions be implemented tc protect the interests of
all parties and their constituents under the law and to achieve

the minimum disruption and damage to their respective interests.

D. FEDERAL DEFENDANTS’ ADDITIONAL MEASURES PENDING THE NEW

BIOLOGICAL OPINION

Federal Defendants in their opening brief on injunctive
relief identified measures that they committed to implement as
necessary to prevent an irreversible or irretrievable commitment
of resources under ESAR Section 7(d) pending ccmpleticn of a new
Biological Opinion. [Fed. Def. Brief, Docc. 396 at pp. 19-20].
Federal Defendants committed, as of July &, 2007, that:

a. The EBureau will nct execute any long-term water

service contracts with CVP centractors until the new Biological

[+
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Opinion is completeé}

b. The Bureau will not implement new construction
activities and long-term prcjects in the Delta until 'the new
Biological Opinion is completed, including the South Delta
Improvement Project, Fhe Deltz Mendota Canal/California Aqueduct
Intertie Program, the'Lower American River Flow Standards, and
the Long Term Environmental Water Accounts;

c. The Bureau will “not increase exports from the

south Delta and will cperate Jones Pumping Plant within recent

historical limits;” and

d. The Bureau has committed resources and staff to
the continuing study of pelagic organism decline in the Delta.
These measures shall be implemented during the duration of
this Order as Federal Defendants admit the measures are neceésary

to preserve the Delta smelt and its critical habitat.

E. PUBLIC HEALTH AND SAFETY EXCEPTION

This Interim Remedial Order shall not prevent Interior,

Reclamation, or DWR from taking any action in operating the

Projects that is reasonably necessary to protect human health or

safety of the public, including, but not limited to, any act or

omission reasonably necessary to protect the structural integrity

of any CVP and SWP facility.

F. DURATION OF THIS ORDER

This Order shall tzke effect on the date it is filed and
shall continue in effect until completion of the reccnsultation

on the OCAF and issuance cf a new OCAP Riological Opinion, entry

i0
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of final judcment in-this case, or further order c¢f this Court;

whichever fixrst cccurs.

G. STATUS REPORT

FWS shall provide the court and parties a status report on

the progress of the Bioclogical Opinion. FWS’s status report
t

shall be filed April 30, 2008.

IT IS SO ORDERED.

Dated: December 14, 2067 /s/ Oliver W. Wanger
: ' UNITED STATES DISTRICT JUDGE

il







11. ALTERNATIVES

11.1 INTRODUCTION

CEQA Guidelines, Section 15126.6(a) state that an EIR must describe and evaluate a
' reasonable range of alternatives to the proposed project that would feasibly attain most of the
project’s basic objectives, but that would avoid or substantially lessen any significant adverse
environmental effects of the project. An EIR is not required to consider every conceivable
alternative to a proposed project. Rather, it must consider a reasonable range of potentially
feasible alternatives that will foster informed decision-making and ipublic participation. In
addition to any other alternatives considered, an EIR must include an evaluation of “no project”
to allow decision-makers to compare the results of approving or disapproving the proposed
project (CEQA Guidelines, Section 15126.6(e)).

11.1.1 No Project Alternatives

If the Monterey Amendment had not been implemented in 1995, management of the SWP might
have proceeded in any number of ways. It is, of course, impossible to know which path
management would have been followed and so, in the following analysis, several possibilities
rather than a single path were examined. The several versions of “no project” examined in this
EIR encompass a range within which all reasonable possibilities lie. They are listed and briefly

described below.

¢« No Project Alternative 1 (NPA1). Under this alternative, none of the elements of the
' proposed project (Monterey Amendment and Settlement Agreement) would be
implemented. The Kern Fan Element property would remain in state ownership and a
state-owned but locally operated water bank would be developed there to improve
reliability of SWP deliveries in dry periods. The water bank would have a storage
capacity of 350,000 acre-feet in 2003 and 500,000 acre-feet in 2020."

¢« No Project Alternative 2 (NPA2) Under this alternative all Monterey Amendment actions
that took place between 1995 and 2003 would occur. The actions include the Table A
transfers and retirements that occurred between 1995 and 2003, the altered water
allocation procedures, the water supply management practices, including out-of-service
area storage, and the transfer of the Kern Fan Element property to KCWA. In 2003, some
of the water supply management practices and the altered water allocation procedure
would be discontinued. Flexible storage in Castaic Lake and Lake Perris, extended
carryover storage in San Luis Reservoir and the turnback pool would be discontinued.
Storage outside contractor’s service areas would stilLbe permitted but would be limited to
those programs in place in 2003. No new or expanded out-of-service area storage
programs would take place. Beginning in 2003, water would be allocated in accordance
with pre-Monterey Amendment allocation rules. The Settlement Agreement and the post-
2003 Monterey Amendment Table A transfers would not take place.

¢ Court-Ordered No Project Alternative 3 (CNPA3) In September 2000, the court in
PCL v. DWR ordered the Department to prepare a new EIR on the Monterey
Amendmient that contained an analysis of a no project alternative that included
invocation of Articie 18(b) of the pre-Monterey Amendment long-term water supply
contracts. Under CNPA3, Article 18(b) of the pre-Monterey Amendment long-term water
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supply agreements would be invoked and the sum of the Tabie A amounts would be
reduced from 4.23 to 1.¢ miilion acre-feet. The sum of the Tabie A amounts for CNPA3
was estimated based on the initial requirement that the SWP be able to deliver the sum
of the Table A amounts in almost all years. It was estimated, and discussed with the
EIR Committee’s modeling subcommitiee, that the SWP can deliver 1.9 million acre-feet
with its existing facilities and within the current regulatory framework in all but one year
in the 73-year hydrologic record. Under this alternative none of the elements of the
Monterey Amendment would be implemented. In years when available supplies are
equal to or less than 1.9 million acre-feet, water would be allocated in accordance with
pre-Monterey Amendment Article 18(a) provisions for temporary shortages. In years
when available supplies exceeded 1,9 million acre-feet, surplus water would be allocated
proportional to contractor's Table’A amounts. The Kern Fan Element property would
remain in state ownership and a water bank would be developed there as planned by the
Department. It would have a storage capacity of 350,000 acre-feet in 2003 and 500,000
acre-feet in 2020. The Settlement Agreement would not be implemented.

s Court-Ordered No Project Alternative 4 (CNPA4) CNPA4 is similar to CNPAS.
Because there is uncertainty about how water available in excess of the estimated
1.9 million acre-feet sum of the reduced Table A amounts would be allocated by the
Department after invocation of Article 18(b), CNPA4 includes a different water allocation
method from CNPA3. Under CNPA4, preference would be given to agricultural and
groundwater replenishment use in‘the allocation of surplus water. Otherwise it would the
same the same as CNPA3.

11.1.2 Other Alternatives

With respect to alternatives other than the no project alternative, the approach taken with the
Monterey Plus EIR was to first analyze the environmental effects of the proposed project and
determine whether the proposed project had any significant adverse environmental impacts. {f
the proposed project had no significant adverse environmental effects there would be no need
to analyze alternatives other than the required no project alternative. The analysis indicates that
the proposed project could have potentially significant adverse effects on fisheries resources in
the Sacramento San Joaquin Delta and on environmental resources at Castaic Lake and Lake
Perris, in the San Joaquin Valley portion of Kern County and in Plumas County. It follows that
alternatives other than the no project alternative must be examined to determine whether an
alternative could meet most of the objectives of the proposed project but with lesser adverse

environmental impacts.

Some members of the advisory commitiee suggested alternatives for evaluation in the EIR. The
Department reviewed the suggested alternatives and determined whether they should be
analyzed in detail in the EIR using the screening criteria listed below. Alternatives were

selected for detailed analysis if they:
o met most of the proposed project’s objectives;
o lessened the significant environmental impacts resulting from the proposed project; and,

e are sufficiently technically, financially and institutionally feasible tc be implemented in &
reasonable period of time.
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11. Alternatives

None of the alternatives suggesied et ail the screening criteriz but on

€ alternative was
selected for detailed analysis. The selected alternative is described below:

« Alternative 5 would be the same as the proposed project except that the Monterey
water supply management practices would not be implemented. It would include the
same Table A transfers and retirements as the proposed project, the altered water
allocation procedures and the transfer of the Kern Fan Element lands and conveyance of
non-project water. Although there s doubt about the institutional feasibility of Alternative
S it was decided that it should be analyzed because it would lessen the adverse

VP deliveries. A state-owned water bank on the Kern Fan Element property is a part of
°A1, CNPA3 and CNPA4. The plaintiffs suggested an alternative that does not include the
insfer of 41,000 acre feet of Table A amount from KCWA to Castaic Lake WA that occurred in

100 but which was subsequently challenged in the courts. The KCWA to Castaic Lake WA
insfer is not included in NPA1, CNPA3 and CNPA4.

€ contractors’ indicated that, in their view, many elements of the Monterey Amendment that
re implemented between 1996 and 2003 cannot practically be reversed. The elements of the
nterey Amendment that the contractors believe cannot be reversed are included in NPA2.

} plaintiffs ‘also suggested that an alternative should be considered that takes account of the
cts of climate change on California’s hydrology and SWp deliveries. The Department
2ed that climate change should be considered in the EIR but that it did not represent an

rnative to the proposed project because it is g condition that affects the proposed project
all of the alternatives. The topic is discussed in detai in Chapter 12.

+ ALTERNATIVES CONSIDERED BUT REJECTED

e members of the advisory commiittee suggested alternatives that were rejected from
er consideration by the Depariment because they did rot meet the screening criteria
ribed above. Some of the suggestions were for complete alternatives to the proposed

ct; others were for project features that might be incorporated into an alternative. The two
s of suggestions are described separately below.

1 Buiidout SWP Alternative

1 the long-term water supply contracis were executed the Depariment intended tc build
ient storage and conveyance facilities o reliably deliver 4.2 million acre-feet of water to the

nvironmental Impact Report
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11. Alternatives

contractore in all but the most exireme droughts. As discussed in Chapler 2, for a variety of
reasons the Depariment has nct been able tc build several of the storage and conveyance
'facilities envisaged when the SWP was planned. Consequently, the Department is currently
unable to reliably deliver as much water as originally planned.

This alternative would involve completing sufficient new state-owned water supply facilities to
provide completely reliable delivery of approximately 4.2 million acre-feet per year of SWP water
in all but the driest years. It would meet some of the objectives of the Monterey Amendment but
not in a reasonable amount of time. The Depariment’s efforts to complete new storage and
conveyance facilities have had limited success since the early 1970s. Even if political obstacles
can be overcome, several decades of planping, permitting, engineerinig and construction would
be required to add the water supply facilities necessary to provide a high level of reliability. The
alternative was not evaluated in detail in the EIR because it Coulp not be implemented within a '

reasonable period of time.

It is useful to note that in the Department’s water planning the concept of firm yield (a set
amount of water that can be delivered almost every year) has been replaced by water reliability
curves that show the likelinood of full Table A deliveries by the SWP under different hydrologic
conditions.? Furthermore, the Department is encouraging contractors to develop multiple water
supply sources so that they can take advantage of years when more water is available from the
SWP and supplement SWP water when it is scarce. _ \ '

14.2.2 Urban Preference and Dry Year Reliability Alternative

This alternative would use pre-Monterey water allocation procedures (urban preference in dry
years) but would require the Department to introduce a new level of water management by the
siate that would enable it to guarantee water to urban contractors in multiple year droughts and
prevent the proposed project from inducing new urban growth. Under this alternative, the SWP
would be re-operated to store wet year water in groundwater banks and surface reservoirs
within and outside the SWP service area in order to guarantee water to urban development
during multiple year droughts. It would require monitoring of water suppliers and local
government to assure that the proposed project would result in drought reliability not urban

growth.

As an alternative, it would specify favorable delivery priority for SWP contractors with low
drought reliability and would require a 75 1o 100 percent relibility standard for water supplies
used to support urban growth. This would be similar in some ways the Buildout SWP
Alternative which also seeks to achieve 100 percent reliability of the SWP. The alternatives
would not meet most, if any, of the objectives of the Monterey Amendment including resolving
the initial issue that brought the contractors to the table — problems for agricultural contractors
during droughts. This alternative would not meet most of the objectives of the Monterey

Amendment.
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In addition, the alternative would fundamentally chenge ihe relationship between the
Department and its contractors introducing new monitoring and control measures not
contemplated in the Burns-Porter Act nor provided for in the long-term water supply contracts in
either their pre- or post-Monterey Amendment form. These measures would require é
Departmental control over local water supplies and control over SWP supplies after they are
delivered to contractors in order io ensure that water was used in & way that conformed with the
goals of the alternative. They would aisc require Departmental control over jocal land use £
decicions to address the growth limitetions outlined in the alternative. Stete policy has
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11. Alternatives

consistently -left such decisions ic iccal entities, inciuding determining what is an appropriate
standard of reliability. |

The expansion of state powers through legislation that would be needed to implement this
alternative is not likely to be accepiable to state, regional or local entities. The alternative was
deemed infeasible and was not considered in detail in the EIR. '

Plaintiffs have concerns regarding the relationship between local permitting of new urban
developments and the availability of adequate water supplies. The Monterey Amendment is not
an appropriate tool for dealing with these concerns. There are other places where these
concerns are or could be discussed and can be resolved in a more organized process. These
include the Department’s Bulletin 160 process which looks at water needs and supplies from a
statewide perspective and the legislature where each year bills are int'roduced to exiend or
modify the urban water management process and its relationship to local planning.

14.2.3 No Urban Preference and Dry Year Reliability Alternative

This alternative would use post-Monterey water allocation procedures (no preference for either
urban or agricultural contractors) but would require the Department to introduce a new level of
water management by the state that would enable it to guarantee water to urban contractors in
multiple year droughts. This alternative would not meet most, if any, of the objectives of the
Monterey Amendment. Furthermore, it is similar to the “Urban Preference and Dry Year

Reliability Alternative”, in that it would require an expansion of state powers not likely to be -
feasible as described under that alternative, above. The alternative was not considered in detail’

in the EIR for this reason.

11.2.4 Improved Reliability through Environmental Enhancement Alternative

This alternative would involve the Department reducing stress on fishery resources in the Delta
by directly implementing water use efficiency measures, water recycling, storm water capture
and other local water system enhancements that stabilize water demand and improve SWP
reliability. 1t is not clear whether this alternative proposes a mandatory reduction in pumping
based on a theoretical demand reduction produced by such measures (the proposal suggests
50 percent) or whether it assumes the implementation of these measures would automatically

lead to such a reduction. It was suggested that the Depariment use Article 56 funds to partially -

finance these water supply enhancements. SWP funds are not used to fund local water supply
projects. These are locally funded programs in which the Department has no involvement or

control.

Plaintiffs would like to see more aggressive “local water enhancement” such as those measures
listed above which they think would stabilize water demand and improve water supply reliability
in the SWP service area. This EIR examines the effect orrwater supplies of reducing Table A
amounts in CNPA3 and CNPA4 which include implementation of Article 18(b). It also examines
the effect of climate change-induced reductions in SWP water supply of up to 10 percent in
Chapter 12. The Monterey Amendment is not an appropriate tool for mandating “local water
enhancements”. There are other forums where these concerns can be discussed as part of a
comprehensive process. These include private, administrative and legislative efiorts to institute

best management practices for water use efficiency.
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11. Altematives

The Department funds water efficiency meesures preposed by iocal water agencies through
grant programs. The ability of water efficiency programs to reduce demeands on the Delta is one
of the considerations in the grant process.

It was also suggested that the Department allocate 50 percent of Article 21 water for
environmental purposes. Such an action would be in conflict with one of the basic premises of
both the pre- and post- Monterey Amendment terms of the long-term water supply contracts,
which view Article 21 water as water that goes to the contractors when it is available. It is not
exira water, which can be given away for other purposes.

The alternative was not considered in detail-in the EIR because it would not meet any of the
objectives of the Monterey Amendment. Furthermore, it would be in conflict with the basic terms

of the long-term water supply contracts. ‘ ]

The plaintiffs are concerned about the health of the Delta and would like to see more water
available for in-Delta uses. The Monterey Amendment is not an appropriate tool for mandating
that SWP water be used to benefit the Delta environment. The SWP already operates in
compliance with the Delta water quality and flow objectives established by the SWRCB and as
constrained by the need to protect threatened and endangered fish species listed pursuant to
federal and state Endangered Species Acts. There are several forums where the health of the
Delta is being discussed and any remedial actions developed can be pursued as part of @ more
comprehensive process. These include the Delta Vision Process, the Delta NCCP and the state

and federal endangered species processes.
41.2.5 Coordinated CVP-SWP Systems Alternative

It was suggested that the SWP and CVP be more closely coordinated and reoperated beyond
the current coordination under the Coordinated Operating Agreement to capture water in wet
years and maximize export of water from the Delta by the SWP and CVP. This is similar to a
proposal that arose from meetings between the Department, Reclamation and their respective
contractors in Napa in the spring of 2003. The proposal was that the CVP would provide some
storage benefits to the SWP and the SWP would provide some Delta pumping and conveyance
capacity to the CVP. The proposal was contingent on increasing pumping at the Banks
Pumping Plant to 8,500 cfs. The proposal has not been implemented because of concerns over
fisheries resources in the Delta and the related lack of progress with obtaining approval for
increased pumping at "the Banks Pumping Plant.

The alternative was dropped from detailed consideration in the EIR because it would not
achieve any of the objectives of the proposed project and it would not lessen the impacts on
Delta fish populations, identified as one of the potential effects of the Monterey Amendment.

11.2.6 Kern Fan Transfer with Trust Conditions Alternative

Under this alternative the Kern Fan Eiement lands would be transferred from state to local
ownership but a trust arrangement would require that water banked in the Kern Water Bank
would provide statewide environmental benefits. This alternative would not meet the objectives
of the Monterey Amendment. The alternative was not considered in detail in the EIR for this

reason.
The plaintiffs are concerned about the health of the environment and would like 1o see more

a
water available for environmental purposes. The Monterey Amendment is rot en appropriate
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11. Alternatives

tool for finding or mandating SWF water 10 be used for such purposes. Using e state owned
water bank in the Kern Fan Element for environmental purposes would involve finding an
appropriate funding source and reaching agreement with local entities.

11.3 ASSUMPTIONS AND ANALYTICAL METHODS

As discussed in Chapters 5 and 6, two analytical methods were used to characterize SWP
operations with alternatives to the proposed project in place, CALSIM Il simulations of SWP
operations and analysis of historical data. CALSIM Il can be used to estimate SWP deliveries
with different Table A amounts and different water allocation methods but it cannot simulate the

Monterey water management practices. CALSIM Il alone was used to estimate SWP deliveries

of Table A and Article 21 water for NPA1, CNPA3 and CNPA4 and Alternative 5 because they
do not include the Monterey water supply management practices. NPAZ2 includes the water
supply management practices and so in this case CALSIM simulations Wwere supplemented by

an analysis using historical data.

CALSIM Il output was post-processed tc estimate deliveries of Table A and Article 21 water to
individual contractors. A report describing the CALSIM Il simulations and associated post-

processing is contained in Appendix F.

The Table'A amounts in the long-term water supply agreements increase over time. Although

most contractors’ Table A amounts had reached their maximum value by 1995 when the'

Monterey Amendment was executed, some contractors’ Table A amounts had not. Under the
baseline scenario and all alternatives, Table A amounts would continue to increase after 1995 in

accordance with the long-term water supply contracts.

The Monterey Amendment-related transfers and retirements of Table A amounts that actually
occurred between 1995 and 2003 were assumed to occur under NPA2. These transfers and
retirements of Table A amounts together with expected future Monterey Amendment-related
transfers were assumed to occur under Alternative 5. The transfers and retirements of Table A
amounts assumed for each of the alternatives analyzed in detail are shown in Table 11-1.
Table A amounts for each of the alternatives are shown in Table 11-2. The Table A amounts
reflect both the increases called for in the long-term water supply contracts and assumed

transfers between contractors.

11.4 SWP DELIVERIES FOR NO PROJECT ALTERNATIVES

The following discussion provides information on collective SWP deliveries to agricultural and
M&I contractors assuming implementation of the no project alternatives. The proportional
deliveries to the two contractor groups under 2003 conditions with the no project alternatives in
place are shown in Tables 11-3 and 11-4. The proportional deliveries under the baseline
scenario and with the proposed project for the two gréups are included in the tables for
comparative purposes. Table 11-3 shows Tabie A deliveries. Table 11-4 shows total deliveries;
that is, the sum of Table A and Arlicle 21 deliveries. Tables 11-5 and 11-6 show proportional
deliveries to the two contractor groups under 2020 conditions.

Table A deliveries to individual contractors under 2003 and 2020 conditions assuming
implementation of the no project alternatives are shown in Tables 11-7 through 11-14. Total
deliveries (Table A + Article 21) to individual contractors under 2003 and 2020 conditions
assuming implementation of the no project slternatives are shown in Tables 11-13

through 11-22.
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11. Altemnatives

==
' :
TABLE 11-3 i
PROPORTIONAL TABLE A DELIVERIES TO AGRICULTURAL AND M& CONTRACTORS ”_‘
IN 2003 UNDER VARIOUS ALTERNATIVES i
-Proposed Alternatives ]
Baseline | ' Project® NPA1 | NPA2° | CNPA3 | CNPA4 | A5 e
Wet Year ;
Agricultural Contractors 36.6 33.1 A 36.6 33.1 37.0 37.3 33.1
M&! Contractors 63.4 66.9 63.4 66.9 63.0 62.7 66.9 !
[_Critical Year , i
Agricultural Contractors 23.6 26.3 234 286.3 26.0 27.5 28.3 o
Mé&! Contractors 76.4 73.7 76.6 73.7 74.0 72.5 73.7
Average All —
Agricultural Contractors 32.6 30.8 32.6 30.8 34.7 35.7 30.8 -
M&! Contractors 67.4 69.2 67.4 69.2 65.3 64.3 69.2
Note:
a.ogoes not include effects of water supply management practices.
o
TABLE 114 ' ’
PROPORTIONAL TOTAL DELIVERIES TO AGRICULTURAL AND M&! CONTRACTORS ;
IN 2003 UNDER VARIQUS ALTERNATIVES & ih
| Proposed Alternatives .
Baseline Project® NPA1 | NPA2° | CNPA3 | CNPA4 | A5
Wet Year .
Agricultural Contractors 38.5 33.3 385 33.3 38.9 39.2 33.3
M&I Contractors 61.5 66.7 61.5 66.7 61.1 60.8 66.7
Critical Year
Agricultural Contractors 24.4 26.7 24.2 26.7 26.7 28.1 26.7
M&I Contractors . 75.6 73.3 75.8 73.3 73.3 71.9 73.3
Average All
Agricultural Contractors 33.9 31.2 33.9 31.2 35.9 37.1 31.2 i
M&! Contractors 66.1 68.8 66.1 68.8 64.1 62.9 68.8
Note: : :
a.ogoes not include effects of water supply mansgement practices. -
-
-
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11. Alternatives

' TABLE 11-5
PROPORTIONAL TABLE A DELIVERIES TO AGRICULTURAL AND M&I CONTRACTORS
IN 2020 UNDER VARIOUS ALTERNATIVES
Proposed Alternatives ',

Baseline | Project® NPA1 | NPA2° | CNPA3 | CNPA4 | A5
Wet Year
Agricuitural Contractors 27.2 24.1 27.2 23.7 28.0 28.7 241
M&1 Contraciors 72.8 75.8 72.8 76.3 72.0 71.3 75.9
Critical Year
Agricultural Contractors 204 25.0 20.6 17.3 24.2 28.8 25.0
M&I Contractors 79.6 75.0 79.4 82.7 . 758 71.2 75.0
Average All
Agricultural Contractors 25.1 24.5 25.1 22.0 27.9 31.0 24.5 ~
M&I Contractors 74.9 75.5 74.9 78.0 72.1 69.0 75.5 '
:.m1§635 not include effects of water supply management practices.

TABLE 11-6
PROPORTIONAL TOTAL DELIVERIES TO AGRICULTURAL AND M& CONTRACTORS
IN 2020 UNDER VARIOUS ALTERNATIVES
Proposed - Alternatives .
Baseline | Project® NPA1 | NPA2° | CNPA3 | CNPA4 | A5 <
Wel Year ‘
Agricultural Contractors 28.4 [ 24.6 28.3 25.1 29.1 29.8 24.6
M&! Contractors 71.6 | 75.4 71.7 74.9 70.9 70.2 75.4 "
4 Critical Year
Agricultural Contractors 21.3 25.6 21.5 18.5 24.9 29.2 25.6
M&I Contractors 78.7 74.4 78.5 81.5 75.1 70.8 74.4
~{ Average All .
Agricultural Contractors 26.1 24.9 26.0 23.0 28.7 31.7 249 ?
M&! Contractors 73.8 75.1 74.0 77.0 71.3 68.3 75.1 S‘
Note: ) E :
a,ogoes not include effects of water supply management practices. I
}
7 ,
i
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11. Altemnatives

The estimated proportionat-deliveries shown in Tables 11-3 through 11-6 and estimated
deliveries to individual contractors shown in Tables 11-7 through 11-22 include the effects of the
Table A transfers and retirements and the altered water allocation procedures but not the effects
of the water supply management practices. This is of no consequence for NPA1, CNPA3,
CNPA4 and Alternative 5 because they do not include the water supply management practices.
CNPAZ includes some water supply management practices.

11.4.1 No Project Alternative 1

Deliveries under 2003 Conditions \
As shown in Tables 11-3 and 11-4, the /agricultural and M&I contractors proportional Table A
and total deliveries for NPA1 and the baseline scenario under 2003 conditions are almost the
same. This is because the only difference between the baseline scenario and NPA1 is that the
latter includes a state-owned water bank in the Kern Fan Element with a capacity of
350,000 AF. A state-owned water bank would have a minor effect on total SWP deliveries,
reducing deliveries slightly in wet years and increasing them slightly in dry years. The effects of
the state-owned water bank are described in more detail in Section 11.6.

Future Deliveries

As shown in Tables 11-5 and 11-6, the agricultural and M&I contractors proportional Table A
and total deliveries for NPA1 and the baseline scenario under 2020 conditions are almost the
same. This is because the only difference between the baseline scenario and NPA1 is that the
latter includes a state-owned water bank in the Kern Fan Element with a capacity of 500,000
AF. A state-owned water bank would have a minor effect on total SWP deliveries, reducing total
deliveries slightly in wet years and increasing them slightly in dry years. '

11.4.2 No Project Alternative 2
Deliveries under 2003 Conditions

NPAZ2 for the period 1996 through 2003 contains the'same components as the proposed
project. Consequently, deliveries under NPA2 under 2003 conditions would be the same as for
the proposed project. As shown in Tables 11-3 and 11-4, proportional deliveries to the
agricultural and M&! contractors would be the same for NPA2 as they are for the proposed
project.

Future Deliveries

NPA 2 for the period 2003 through 2020 contains some of the same componenis as the
proposed project. It does not included the Table A transfers totaling 16,000 AF from KCWA to
Desert WA and Coachella Valley WD that are part of the proposed project or most of the water
supply management practices. It does not include the altered allocation method, the turnback
pool, expanded carryover storage in San Luis Reservoir, flexible storage in Castaic Lake and
Lake Perris. i does include out-of-service area storage in groundwater banks developed prior
to 2003.

As shown in Table 11-8, the agricultural contractors share of Table A deliveries under NPA2
would be less than under the baseline scenaric or with the proposed project in average,
average wet and critically dry vears. As shown in Table 11-6, the agricultural contractors share
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11. Alternatives

of Table A deliveries under NPAZ woUId be less than under the baseline scenario in average,
average wet and critically dry years ahd less than the propesed project in average and critically
dry years.

11.4.3 Court-Ordered No Project Alternative 3

Deliveries under 2003 Conditions

As shown in Tables 11-3 and 11-4, the agricultural contractors’ proportional Table A and tota]
deliveries for CNPA3 are greater than those for the baseline scenario under 2003 conditions in
average, average wet and average critically dry years. This is because the total Table A amount
is reduced to 1.9 million AF under this alternative and allocation procedures for water available

in excess of 1.9 million AF is more favorable to agricultural contractors than the pre-Monterey
Amendment allocation procedures.

Future Deliveries
As shown in Tables 11-5 and 11-6, the agricultural contractors’ proportional Table A and total
deli

iveries for CNPA3 are greater than those for the baseline scenario under 2020 conditions in
average, average wet and average critically dry years. This is because the total Table A amount

in excess of 1.9 million AF is more favorable to agricultural contractors than the pre-Monterey -

Amendment allocation procedures.
11.4.4 Court-Ordered No Project Alternative 4
Jeliveries under 2003 Conditions

\s shown in Tables 11-3 and 11-4, the agricultural contractors’ proportional Table A and total
eliveries for CNPA4 are greater than those for the baseline scenario under 2003 conditions in

an under CNPA3.
iture Deliveries

shown in Tables 11-5 and 11-6, the agricultural contractors” proportional Table A and total
liveries for CNPA4 are greater than those for the baseline scenario under 2020 conditions in

2xcess of 1.9 million AF is more favorable to agricultural contraciors than the pre-Monterey
endment allocation procedures. Table A and totai deliveries for CNPA4 are greater than
Jle A and total deliveries for the CNPAZ. This is because the method of allocation for water

xcess of 1.9 million AF is more favorzble 10 the agricultural contraciors under CNPA4 than jt
nder CNPA3.

Environmental Impaci Report Cctober 2007
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11. Alternatives

11.5 SWP DELIVERIES FOR ALTERNATIVE &
' Deliveries under 2002 Conditicns

As shown in Tables 11-3 and 11-4, the agricultural contractors’ proportional Table A and total
average annual deliveries for Alternative 5 are less than those for the baseline scenario under
2003 conditions.  This is because the transfer of 114,000 AF of Table A amount from
agricultural to M&! contractors reduces deliveries to agricultural ctontractors in most years.
However, deliveries to agricultural contractors increase in critically dry years relative to the
baseline scenario because of the altered water allocation procedures.

Total deliveries to contractors under Alterﬁgﬂve 5 were similar to but slightly less than with the
proposed project under 2003 conditions. Between 1996 and 2004, the Department determined
from historical date that all elements of the Monterey Amendmenit except the Table A transfers
increased deliveries to contractors by 44,000 AF for the nine year period (see Chapter 6 for
details). Alternative 5 does not include the water supply management practices, the element of
the Monterey Amendment primarily responsible for the 44,000 AF increase, and so deliveries
under Alternative 5 would have been about 5,000 AF less than deliveries with the proposed

project.
Future Deliveries | .

As shown in Tables 11-5 and 11-6, the agricultural contractors’ proportional Table A and total
deliveries for Alternative 5 are less than those for the baseline scenario under 2020 conditions
in average and average wet years and greater than those for the baseline scenario in average
critically dry years. This is because the transfer of 130,000 AF of Table A amount from
agricultural to M&1 contractors reduces deliveries to agricultural contractors in most years but
‘the altered allocation procedures increase deliveries to agricultural contractors in critically dry

years.

Total deliveries to contractors under Alternative 5 would be less than with the proposed project
under 2020 conditions. The Department estimated that the water supply management practices
that are a part of the proposed project would increase deliveries 1o contractors by 50,000 AF per
year in the future (see Chapter 6 for details). Alternative 5 does not include the water supply
management practices and so deliveries under Alternative 5 would be about 50,000 AF per year

less than deliveries with the proposed project.

11.6 EFFECTS OF STATE-OWNED KERN WATER BANK ON SWP DELIVERIES

The effects of a state-owned water bank on the Kern Fan Element property were examined by
comparing NPA1 to the baseline scenario. NPA1 is almost identical io the baseline scenario.
None of the elements of the proposed project would be implemented and the Table A amounts
for the two scenarios would be the same. The only difference between the two scenarios is that
under NPA1 the Department wouid develop & water bank on the Kern Fan Element property.

in 1988, the Department purchased approximately 20,000 acres of land in Kern County with the
intention of constructing a groundwater bank that would be a pert of the SWP. As part of the
Monterey Amendment, ownership of these lands, known as the Kern Fan Element property, was
transferred to KCWA, and subsequently transferred to the KWRA. It wgs assumed in NPA1 that
if the Department had retained ownership of the Kern Fan Element property it would have
constructed a state-owned, locally operated water bank on the property.

Ociocber 2007
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11. Alternatives

The CALSIM Il model was used io estimate the effect of a siat
Fan Element property on SWP water allocaiions. Various as
operations of the water bank. The assumptions we
Jepartment’s feasibility report for a water bank o a

€-owned water bank on the Kern
sumptions were made regarding

able 11-7 shows total SWP Table A deliveries to contractors under the

ith NPA1 in wet, critically dry and average years under 2003 conditio
ate-owned water bank. The existence of the bank with NPA1 would re

7 ENVIRONMENTAL IMPACTS OF ALTERNATIVES

more significant impacts of the proposed project would be felt in four areas, the
ramento-San Joaquin Delta, at Lake Perris and Castiac Lake, in the San Joaquin Vailey
ion of Kern County, and in Plumas ounty. The proposed proj i
ping of water from the Delta in wet months of wet years under certain circumstances which
d have an adverse impact on already declining Delta fisheries. The increased pumping
d be & consequence of several of the water supply manage

ment practices included in the
lerey Amendment, particuiarly the practice that enables contractors io store SWP water
de their service areas.

1er Monterey water management practice, fiexible storage in Cestaic Lake and Lake Perris,
§ certain contractors to borrow water from the terminal reservoirs. The practice could result
ter levels in Castaic Lake and Lake Perris being drawn down for longer period of time
nas occurred in the past. Prolonged drawdown could adversely affect recreation, riparian
ation, resident fish and raptors that forage over the lakes. It could sisc result in increased

n, increased airborne dust and make any usually submerged cultural resources
able to disturbance.
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11. Alternatives

Storage of SWP water outside contraciors’ service areas, a Monterey water management
practice, encourages the development of groundwater banks. Groundwater banks that rely on
active recharge of water involve the construction and operation of large areas of percolation
ponds. If ponds are built in undeveloped areas they may have adverse effects on terrestrial
wildlife and vegetation and cultural resources. Construction of groundwater banks would be the
subject of project-level CEQA documents that would analyze the impacts of the construction
impacts of the banks and develop appropriate mitigation measures.

The Settlement Agreement provides funds for environmental restoration in Plumas County.
Although restoration projects benefit the environment in the long-term they typically have
adverse environmental effects during and ilmmediately following the construction period.

Table 11-23 summarizes the impacts of the proposed project and the alternatives to the
proposed project relative to the baseline scenario. NPA1, CNPA3 and CNPA4 would avoid all
of the adverse environmental impacts of the proposed project with the exception of those
associated with the construction and operation of groundwater banking facilities on the Kern
Fan Element property. NPA1, CNPA3 and CNPA4 include a state-owned water bank on the
Kern Fan Element property. Construction of a state-owned bank would have similar impacts to
those that occurred when the Kern Water Bank Authority constructed its groundwater banking

facilities on the property.

NPA2 would have the same effects as the proposed project for- 1996 through 2003. In the
future, NPA2 would have lesser effects than the proposed project on Delta fisheries and in the
San Joaquin Valley portion of Kern County. It would have no effects on environmental
resources at Castaic Lake and Lake Perris and in Plumas County. Alternative 5 would avoid all
of the adverse environmental impacts of the proposed project except those in‘Plumas County.
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11. Alternatives

ENDNCTES

. Some SWP coniractors believe that the Depariment would not have built a state-owned .

water bank on the Kern Fan Element. To do so, the Department would have needed the “
approval of local water agencies and some believe that that approval would not have &=
been forthcoming.
. . ’n "-
2. There are doubts about the institutional feasibility of Alternative 5 because the Monterey &=4
Amendment was approved as an integrated package of amendments to the long-term J

water supply contracts that balanced the interests of the signatories in an acceptable
manner. If some elements of the-package were removed it is unlikely that it would
acceptable to all signatories. \

3. California Department of Water Resources, 2006. The State Water Project Delivery
Reliability Report 2005.
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< CALIFORNIA ° RESOURCES AGENCY DEPARTMENT OF WATER RESOURCES

NoTIcETO
STATE WATER PROJECT CONTRA CTORS

NUmBER: 07-08 DATE;
‘ ety cne
MOV 21 7007
susJeer: 2008 State Water Project FROM:  C... L. ...~ s _
Initial AHocation DEPUTY ZrEcToR, CEPARTMENT Gt waTER RESCURCES

The Department of Water Resources (DWR) is initially approving 1,038,861 acre-feet of
rlong i i .

Table A water fo
supplies are projected to meet 25 percent of SWp contractors requests for Table A

water. Attached is the initia) 2008 swp allocation table.

: '
This allocation s Mmade consistent with the long-term water Supply contracts and public

policy. DWR also considered a conservative projection of hydrology, swp Operational
i i 008 Delta €Xxport restrictions per the federa| district

constraints, including additiona) 2 ,
court’s remedy order to protect Deita Smelt, and 2008 Contractor demands, including

carryover water from 2007,

Submitted by the Contractors earlier this year in developing néw schedules, unless
revised schedules are Submitted. DWR will send an approved monthly water delivery

schedule to each long-term Contractor in December.

If you have any questions, please contact Robert B, Cooke, Chief of DWR'’s State Water
Project Analysis Office, at (916) 653-4313.






- 2008 STATE WATER PROJECT A
(ACRE-FEET)

f{'
SWP CONTRAGTORS /

)
FEATHER RIVER I
.‘_——‘M—' H

County of Butte
Plumas County FCawep

City of YubaCity

Subtotal
NORTH BAY ;
Napa County FCawep /
Sclene County wa

~ QN

SOUTH BAY
Alameda County FC&WCD, Zone 7
: Alameda County WD

=anie Clarg Valley wh

SAN JOAQUIN VA LLEY
F— I RMUIN VALLE?

Oak Flat WD
Counly of Kings
Dudiey Ridge WD
* Empire West Side ID
Kern County Wa
Tulare Lake Basin wsp | S
Sublotal !

CENTRAL COASTAL
- San Luis Obispo County FCawep
Senta Barbara County FCawep
Subtotal

SOUTHERN CALIFORNIA !
!
i

Antelope Valley-East Kerny WA
Castaic Lake WA
* Coachella Valley WD
Crestline-L_ake Asrowhead Wa
Desert Wa
Littierock Creek 1D
Mojave wa
Metropolitan wpsc
Palimdate wp
Sen Bemardino Valley MWD
San Gabriel Valley MWD
San Gorgonic Pass WA
Ventura County FCD
___Subtotal

TOTAL

INITIAL
REQUEST
TABLE A
1) {2)

27.500 27,500
2,020 2,020
9,600 9,600

39 12p 39,120

=

1.170.60¢

LLOCATION

APPROVED
ALLOCATION

{3)

6,875
' 1690

2400

9,965

 PERCENT ™

INITIAL
REQUEST
APPROVED
Gz
{4)

25%
34%
%%

SWpao
20-Nov-g 7
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January 8, 2008

Los Angeles County Regional Planning Commission and

Mr. Daniel Fierros, Ms. Susan Tae, and Mr. Samue] Dea, project staff
Department of Regional Planning

320 W. Temple St. '
Los Angeles, CA 90012 ‘

via facsimile to: 213-626-0434
via email to: dfierros@planning lacounty. gov., siael@planning lacounty.gov.,

sdea@planning. lacounty. gov.

Re: Submittal of Public Comments in response to the Final Environmental Impact Report.
(FEIR) of the Newhall Ranch Landmark Village Project, prepared by Impact Sciences, Inc.

[County Project No. 00-196-(5)]. ~
Dear Mr. Fierros:

The Planning and Conservation League (PCL) appreciates the extension of the comment period
to allow greater public participation in the review of the Final Environmental Impact Report
(FEIR) for the Newhall Ranch Landmark Village Project (Project). We still have concerns about
the adequacy of the current and future reliability of presumed water supplies for the Project, and
respectfully request the Los Angeles County Regional Planning Commission to ask for a new
Water Supply Assessment, and to postpone the decision on the Project until the information from

a new Water Supply Assessment is available.

In our comment letter (DEIR Letter) of February 20, 2007 (Letter D26, Volume 1, Section 2.0;
incorporated here by reference), we expressed our concern about two general issues which
received inadequate attention in the Draft EIR (responses to our comments noted in

parentheses):

Availability of Water for Project

We believe that the Draft EIR was improperly based on an inaccurate Water Supply
Assessment for the Project. Specifically, the Water Supply Assessment is inconsistent
with recent court decisions; relying heavily on unverified water supplies, water projects
and reports that are under legal challenge. (Topical Responses 4 & 3)

Climate Change
‘We believe that the Draft EIR should have more comprehensively considered:
= The impacts of climate change on water availability for the Project, now and into the

future (Topical Response 6) ‘
= The impacts of the project’s emissions on climate change (Topical Response 8) [ e

0
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Availability of Water
The Water Supply Assessment (WSA) in the current FEIR does not analyze the actual reliability

of the local groundwater and undeveloped recycled water, identified as the project’s supply
sources (mentioned in the FEIR response to Comment 2 of the D26 PCL letter). The WSA does
not analyze how local groundwater will serve the project’s potable needs for the life of the
project (at least twenty years) i n the backdrop of the region’s increased reliance on groundwater,
without significantly impacting 'the aquifer through overdraft and/or water contamination.
Additionally, the WSA does not provide infrastructure planes, engineering blueprints,
environmental documents or even potential yields of the Newhall Ranch Water Recycling Plant

(WRP) to verify that it will serve the project’s nonpotable water demands.

On a regional scale, the recent Wanger Decision (Federal Court, Dec. 17.“’., 2007, Judge Oliver
Wanger) will require State Water Project contractors to drastically cut their SWP demands and
replace those deliveries with alternative regional sources. One of the substantive points in
Topical Responses 4 & 5 seems to be that reliability of water from the State Water Project
(SWP) is moot, because the Project’s water needs will be met by groundwater and recycled water
sources. However, this claim ignores the region-wide impacts of reductions in water supply in
and around the CLWA service area. For example, groundwater aquifers in the Castaic Lake
region may be in high demand to serve the existing water demand of the area.

In addressing SWP supply reliability, Topical Response 5 (p. TR5-29) optimistically points to
the Governor’s $6 billion dollar plan for the Delta as showing promise for improving reliability
of Delta water deliveries. However, the Governor’s plan has not yet been approved by the
Legislature and is further endangered by the state’s current budget crisis.

Climate Change
In response to the effects of climate change on California’s water supplies, the FEIR explains (p.

TR6-2) that “...the County has made the factual determination that global climate changes and

~ their effects on California’s water supplies are too speculative at this time for any further
evaluation.” While precise, quantitative predictions as to the specific changes in water supplies

may be unavailable, we urge the Commission to recognize that climate change will exacerbate

the current stress on California’s water supplies.

We ask the Planning Commission to request a new Water Supply Assessment that addresses the
inadequacies we have mentioned above before finalizing their decision on this Project.

Sincerely,

(ford__ K Hodd—

Charlotte K. Hodde -
Water Policy Specialist



